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IN THE ROYAL COURTS OF JUSTICE     

                    

IN THE MATTER OF THE CHILDREN ACT 1989   CASE NO. DE19P00318 

IN THE MATTER OF    

 

BETWEEN: 

 

ANDREW JAMES GRIFFITHS 

Applicant 

 

-and- 

 

 

KATE ELIZABETH GRIFFITHS 

First Respondent 

-and- 

 

 

(A CHILD ACTING BY 

 CHILDREN’S GUARDIAN,  

DEBORAH LAWES)                                                                                        

                                                                                            Second Respondent 

 

 

 

APPLICANT FATHER’S THIRD SKELETON ARGUMENT 

 

 

INTRODUCTION 

 

1. This Third Skeleton Argument is responding to the Skeleton filed by Louise Tickle, an 

experienced investigative journalist served on 8 July 2021 and to the email sent by the journalist, 

Brian Farmer of PA (formerly Press Association) on 9 July 2021 at 16:03.  

 

2. Father would invite the Court to read this Skeleton together with (i) the First Skeleton filed on 27 

February 2021 (responding to the application before the Court to publish the Judgment) and (ii) 

the second Skeleton Argument served solely to address of the Mother’s Skeleton Argument dated 

3 June 2021.  Father would further, respectfully, draw the Court’s attention to Father’s Response 

to Mother’s Parliamentary Privilege submission in his Second Skeleton paras 5 to 13. 

 

3. Father also serves copies of his proposed redactions to (i) the Judgment and (ii) the Schedule of 

Findings together with (iii) a copy of the journalists’ proposed redactions.  As Father’s 
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redactions demonstrate, he accepts that transparency requires all the adverse findings against 

him to be published.   

 

4. Importantly, however, Father’s fundamental submission is unchanged, there can be no 

publication of any material that could lead to the identification of    

 

5. Father notes that the Skeleton Argument filed by the Rights of Women on 1 July 2021 and makes 

no specific submissions in response. 

 

6. Ms Tickle’s Skeleton contends that the “public interest in understanding the breadth of sexual 

and other misconduct on the part of those who hold positions of power and influence is such that 

the court should make orders permitting the release of [the Judgment] into the public domain, to 

include the identify  [sic] of the child’s identity”: see para 2.  Ms Tickle further contends at para 

3 she “would not normally seek to name the parties in family proceedings, however the facts of 

this case are unique and this is not one without identification of the parents, with potential 

consequences of the child”.   

 

7. Ms Tickle also submits at para 2 that the potential consequences for “should not be assumed 

or inflated and they can be mitigated or managed such that the balance clearly falls in favour of 

substantive, though not unlimited publication”.   However, her Skeleton conspicuously fails to 

identify any steps which mitigate or manage the impact of publication on . 

 

8. Accordingly, the journalists’ application, in substance, seeks to expose to the permanent 

adverse impact of naming and shaming Father.  Leaving aside anything else, the impact of 

the publicity on  must include the damage resulting from potentially terminating any future 

relationship  will enjoy with her Father with whom  has maintained contact: see paras 33 

to 42 below. 

 

9. However, the fundamental fallacy in Ms Tickle’s approach is her submission that the approach 

in Re S (A Child) (Identification: Restrictions on Publication) [2005] 1 A.C. 593 applies without 

qualification to the present case.  (Note that Ms Tickle has included Re S in her authorities bundle 

at [2004] 4 All ER 683.)   

 

10. Ms Tickle’s submission is simply incorrect.  For the purposes of this application, Article 8 rights 

are subject to the United Nations Convention on the Rights of the Child (UNCRC) which the 

ECtHR apply to cases which concern children. 
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11. The clear and constant jurisprudence of the ECtHR include the following propositions: 

 

(1)  when the Court undertakes an article 8 assessment of , Mother and Father, the best 

interests of  as a primary consideration; 

(2) ’s best interests impose on the Court in contact disputes a positive obligation under 

article 8: that dictate that ’s ties with Father must be maintained on the ground that 

severing those ties means cutting off from roots - unless it is proved that Father 

is particularly unfit;  

(3) measures in contact disputes that totally deprive a parent of his family life with a child- 

like publicly identifying a child of 3 and profoundly damaging  relationship with 

Father (as developed and maintained through regular contact)- are inconsistent with the 

aim of reuniting them; this approach can only apply in exceptional circumstances.  Such 

a step can only be justified if it is motivated by an overriding requirement based on 

’s best interests; and 

(4) these principles are central to the Court’s proportionality assessment of a conflict 

between articles 8 and 10. 

 

12. This Skeleton Argument addresses the following issues: 

(1) the legal principles to be applied; 

(2) the Court’s power to restrain publication in Family private law proceedings;  

(3) the proposed redactions the parties put before the Court; and 

(4) Mr Farmer’s submissions 

 

CHRONOLOGY  

28.9.13 Marriage of Father and Mother 

  

7.2018 Mother and Father separate 

3.6.19 Father issues Application for a Child Arrangements Order 

31.7.19 First Hearing Dispute Resolution Appointment. Case timetabled for Finding of Fact  Hearing with 

directions.  Under the terms of the order Mother had to make  available to spend time with  

Father at a supervised contact centre every Saturday from 1-3pm. 

31.1.20 Telephone Hearing before HHJ Williscroft – reducing Finding of Fact Hearing  to two days and 

extension granted for the Applicant Father and his witness to file and serve statements. 

3.3.20 Fact Finding Hearing listed on 10- 11.3.20 adjourned due to HHJ Williscroft’s absence 

26.3.20 Applicant Father files an application (in person) in respect of costs for the Contact Centre because he 

could not afford to continue paying. 

4.5.20 Telephone Hearing before HHJ Williscroft dealing with Applicant Father’s C2 application above 

20.8.20 Father files another application to enforce the Order dated 20.8.20 as Mother stopped contact as a result 

of the pandemic. 

14.10.20 Case Management and Directions Hearing before HHJ Williscroft 
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10-

13.11.20 

Findings of Fact Hearing 

27.11.20 Order, Findings and Judgment handed by HHJ Williscroft 

11.1.21 made a party to the proceedings 

19.1.21 Order of HHJ Williscroft, following contact from Ms Tickle and Mr Farmer seeking release of the 

judgment to them: Judgment to be released to enable the journalists to prepare for the hearing (s12 AJA 

1960 applies), submissions in support due by 8.2..21, responses by 1.3.21. “These submissions should 

address not just the release of the judgment but as an alternative release of findings and in what kind 

of form’. Matter listed for 15 March 2021”. 

5.2.21 Formal application by Ms Louise Tickle including highlighted version of judgment 

8.2.21 Formal application by Mr Brian Farmer 

4.6.21 Hearing in respect of the publication of the Judgment/ relaxation of reporting restrictions vacated.  

 

Dispute Resolution Appointment made by HHJ Williscroft contains the following: 

• Recital 6- upon it being recorded Mother expressed concerns about communication received 

from Father during Christmas and early January 2021 but that after the Guardian spoke with 

Father, he has not sent any communication to Mother, nor does he claim to have any intention 

of so doing; and the court confirming that the Father should not be contacting the Mother; 

• Recital 8- Father shall attend the contact centre 15 minutes prior to contact and he shall not 

leave the contact centre until 10 minutes after the Mother and  have left the contact centre 

• Recital 9- Mother stating that she does not support supervised direct contact because of the 

impact on and the anxiety/stress that it causes to ; she referred the court to PD12J. 

• Recital 10- upon Guardian supporting the continuation of contact between Father and  

subject to the contact centre completing a risk assessment 

• Recital 11- Upon Court determining contact as ordered should continue between Father and 

 subject to the contact centre completing a risk assessment. 

• Recital 12- Mother stating that she does not support paying any costs towards Father's 

supervised contact because this would mean that the Mother, a victim of rape, is paying for the 

rapist's contact costs and she argued that this breaches her Article 8 rights and was never the 

intention of parliament pursuant to s 11(7) CA 1989.  

• Recital 13- . Upon Court hearing the application for psychological assessment of Father 

and determining that the proposed psychological assessment is necessary to be able to justly 

and fairly determine the case 

• 23  Contact Order- Direct face to face contact is suspended until such time as the contact centre  

is able to complete a risk assessment of Father's contact with   The following 

consequential provisions shall apply; 

a. Direct face to face contact is suspended until such time as the contact centre are  able to 

complete a risk assessment of Father's contact with .  The following consequential 

provisions shall apply; 

i. The solicitor for the shall send to the contact centre the schedule of findings 

made by HHJ Williscroft by 4pm on the 9.6.21. 

ii. The contact centre shall share their risk assessment with the parties by no later 

than the 23.6.21; 

b. The direct contact will recommence 7 days after the risk assessment has been shared with 

the parties provided that contact centre's risk assessment is such that they are able to offer 

and manage supervised contact between  and  Father; 

c. Until direct contact recommences Mother shall make  available for indirect contact, 

supervised, once a week for 30 minutes. 

d. For the avoidance of doubt the Parties shall share the costs of the contact centre. 

• 24  Next hearing- The next hearing will be at the Family Court sitting in Derby via MS Teams 

on 18.11.21 at 9.30AM before Her Honour Judge Williscroft with a time estimate of one hour. 

 

 

(1)  THE LEGAL PRINCIPLES TO BE APPLIED 
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The decision in Re S 

13. This case arose out of an application made by the guardian for relief under the common law 

inherent jurisdiction of the Family Division. 

   

The Court of Appeal judgment 

14. In the Court of Appeal [2004] Fam. 43 Lord Philips MR and Latham LJ found that, in the light 

of the judge's findings that while the identification of the mother as the defendant in the criminal 

trial would have an adverse effect on the child, the restriction on the reporting of the trial was not 

likely to benefit him significantly.  Lord Philips and Latham LJ  went on to hold that, had the 

judge conducted the necessary balancing exercise, he would have concluded that the interference 

with the child’s rights under article 8 was proportionate and justified in the light of public interest 

and the rights of the press under article 10; and that, his decision was one which he had been 

entitled to reach on the evidence.   

 

15. However, as Lord Philips observed at 53A/B “Hale LJ dissents from the result on this appeal 

reached by the other two members of the court. Her judgment is nevertheless placed first as it 

contains a detailed analysis of the law, which the other members of the court adopt”. 

 

16. Hale LJ held that that the Family Division of the High Court had both a protective and a custodial 

jurisdiction in respect of children under which orders restraining publicity could be made, which 

is derived from the common law: see her discussion of S v McC 1972] AC 24 at [20-23].   

 

17. She decided that, in the exercise of the custodial jurisdiction, which was concerned with questions 

of the upbringing of a child and related to the exercise of parental responsibility for the child, the 

child's welfare was paramount.  However, where the jurisdiction was protective,  the child's 

welfare whilst relevant was not paramount and the rights and interests of the child had to be 

balanced against the competing rights of others.  The Court of Appeal held that in deciding 

whether to restrict publication of information revealed during the mother's criminal trial, the 

Court was neither determining how the child was to be brought up nor deciding how any aspect 

of parental responsibility should be met and concluded that the Court's custodial jurisdiction was 

not engaged. 

 

The House of Lords judgment 
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18. Lord Steyn examined the Court’s inherent jurisdiction at [22] and held at [23] that the “House 

unanimously takes the view that since the 1998 Act came into force in October 2000, the earlier 

case law about the existence and scope of inherent jurisdiction need not be considered in this 

case or in similar cases. The foundation of the jurisdiction to restrain publicity in a case such as 

the present is now derived from Convention rights under the ECHR. This is the simple and direct 

way to approach such cases”. 

 

19. At [17] Lord Steyn stated that the “interplay between articles 8 and 10 has been illuminated by 

the opinions in the House of Lords in Campbell v MGN Ltd [2004] 2 AC 457. For present 

purposes the decision of the House on the facts of Campbell and the differences between the 

majority and the minority are not material. What does, however, emerge clearly from the 

opinions are four propositions. First, neither article has as such precedence over the other. 

Secondly, where the values under the two articles are in conflict, an intense focus on the 

comparative importance of the specific rights being claimed in the individual case is necessary. 

Thirdly, the justifications for interfering with or restricting each right must be taken into 

account. Finally, the proportionality test must be applied to each. For convenience I will call 

this the ultimate balancing test. This is how I will approach the present case”. 

 

[Original emphasis] 

 

 

20. At [18] Lord Steyn emphasised that a “criminal trial is a public event. The principle of open 

justice puts, as has often been said, the judge and all who participate in the trial under intense 

scrutiny. The glare of contemporaneous publicity ensures that trials are properly conducted. It is 

a valuable check on the criminal process. Moreover, the public interest may be as much involved 

in the circumstances of a remarkable acquittal as in a surprising conviction. Informed public 

debate is necessary about all such matters. Full contemporaneous reporting  of criminal trials in 

progress promotes public confidence in the administration of justice. It promotes the values of 

the rule of law”. 

 

21. In dealing with the relative importance of the freedom of the press to report the proceedings in a 

criminal trial, Lord Steyn at [30] stressed  that a “criminal trial is a public event. The principle of 

open justice puts, as has often been said, the judge and all who participate in the trial under 

intense scrutiny. The glare of contemporaneous publicity ensures that trials are properly 

conducted. It is a valuable check on the criminal process. Moreover, the public interest may be 

as much involved in the circumstances of a remarkable acquittal as in a surprising conviction. 

Informed public debate is necessary about all such matters. Full contemporaneous reporting of 

A-6



 

7 
 

criminal trials in progress promotes public confidence in the administration of justice. It 

promotes the values of the rule of law”. 

 

22. Contrary to Ms Tickle’s submissions, it is, respectfully, submitted that this application cannot be 

determined by transposing the principles in Re S without modification to address the fact that 

ECtHR case law means that the best interests of  as a primary consideration: see below. 

 

23. Accordingly, Lord Steyn’s statement  that neither article 8 nor 10 “has as such precedence over 

the other” in Re S does not apply to this application. 

 

24. Secondly, the principles which Lord Steyn applies to a criminal trial are not, to be frank, apt to 

apply to private law Family proceedings and consideration of what redactions should be made in 

a Judgment given in private law Family proceedings. 

 

The significance of  the UNCRC on ’s article 8  

 

25. It is well-established that Convention rights under the HRA must be interpreted in the light of the 

UK international obligations like the UNCRC. 

 

26. In ZH (Tanzania) v Secretary of State for the Home Department [2011] 2 A.C. 166 Lady Hale 

held that: 

24.  [Counsel for the Secretary of State] acknowledges that [s 55 of the Borders, Citizenship 

and Immigration Act 2009]1  applies, not only to how children are looked after in this country 

while decisions about immigration, asylum, deportation or removal are being made, but also 

to the decisions themselves. This means that any decision which is taken without having regard 

to the need to safeguard and promote the welfare of any children involved will not be “in 

accordance with the law” for the purpose of article 8.2 . Both the Secretary of State and the 

tribunal will therefore have to address this in their decisions. 

 

27. She went on to hold that: 

33.  We now have a much greater understanding of the importance of these issues in assessing 

the overall well-being of the child. In making the proportionality assessment under article 8 , 

the best interests of the child must be a primary consideration. This means that they must be 

considered first. They can, of course, be outweighed by the cumulative effect of other 

considerations. 

 

 

 
1    Section 55 of the Borders, Citizenship and Immigration Act 2009 then stated that, in relation among other things to immigration, 

asylum or nationality, the Secretary of State must make arrangements for ensuring that those functions “are discharged having 

regard to the need to safeguard and promote the welfare of children who are in the United Kingdom”. 
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28. In FZ(Congo) v Secretary of State for the Home Department [2013] 1 W.L.R. 3690  Lord Hodge 

provided further clarification: 

10.  In their written case counsel for Z set out legal principles which were relevant in this case 

and which they derived from three decisions of this court, namely ZH (Tanzania) v Secretary 

of State for the Home Department [2011] 2 AC 166 , H v Lord Advocate  [2013] 1 AC 413 and 

H (H) v Deputy Prosecutor of the Italian Republic [2013] 1 AC 338. Those principles are not 

in doubt and Ms Drummond on behalf of the Secretary of State did not challenge them. We 

paraphrase them as follows: (1) The best interests of a child are an integral part of the 

proportionality assessment under article 8 of the Convention; (2) in making that assessment, 

the best interests of a child must be a primary consideration, although not always the only 

primary consideration; and the child's best interests do not of themselves have the status of the 

paramount consideration; (3) although the best interests of a child can be outweighed by the 

cumulative effect of other considerations, no other consideration can be treated as inherently 

more significant; (4) while different judges might approach the question of the best interests of 

a child in different ways, it is important to ask oneself the right questions in an orderly manner 

in order to avoid the risk that the best interests of a child might be undervalued when other 

important considerations were in play; (5) it is important to have a clear idea of a child's 

circumstances and of what is in a child's best interests before one asks oneself whether those 

interests are outweighed by the force of other considerations; (6) to that end there is no 

substitute for a careful examination of all relevant factors when the interests of a child are 

involved in an article 8 assessment; and (7) a child must not be blamed for matters for which 

he or she is not responsible, such as the conduct of a parent. 

 

11.  These principles arise from the United Kingdom's international obligations under the 

United Nations Convention on the Rights of the Child 1989 , and in particular article 3.1 which 

provides: 

“In all actions concerning children, whether undertaken by public or private social 

welfare institutions, courts of law, administrative authorities or legislative bodies, the 

best interests of the child shall be a primary consideration.” 

That general principle of international law has influenced the way in which the European 

Court of Human Rights has interpreted the Convention: Neulinger v Switzerland (2010) 28 

BHRC 706 , para 131. 

 

 

Transparency principles in private law family proceedings 

 

29. In Practice Statement (Family Proceedings: Media Representatives: Applications) [2009] 1 WLR 

1119, issued to coincide with the change in the rules permitting press attendance at family 

hearings, the rationale for allowing the press to attend hearings was explained by Sir Mark Potter 

P.  He described it at [15] as being made to “avoid charges of ‘secret justice’ and to promote 

better understanding of the working of the family courts”. 

 

30. In Practice Guidance (Fam Div: Transparency in the Family Courts: Publication of Judgments) 

[2014] 1 W.L.R. 230 Sir James Munby P described the purpose of that Guidance: 
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2.  In both courts there is a need for greater transparency in order to improve public 

understanding of the court process and confidence in the court system. At present too 

few judgments are made available to the public, which has a legitimate interest in being 

able to read what is being done by the judges in its name. The guidance will have the 

effect of increasing the number of judgments available for publication (even if they will 

often need to be published in appropriately anonymised form).…. 

 

The legal framework 

9.  The effect of section 12 of the Administration of Justice Act 1960 is that it is a 

contempt of court to publish a judgment in a family court case involving children unless 

either the judgment has been delivered in public or, where delivered in private, the 

judge has authorised publication. In the latter case, the judge normally gives 

permission for the judgment to be published on condition that the published version 

protects the anonymity of the children and members of their family …. 

 

20.  In all cases where a judge gives permission for a judgment to be published: (i) 

public authorities and expert witnesses should be named in the judgment approved for 

publication, unless there are compelling reasons why they should not be so named; (ii) 

the children who are the subject of the proceedings in the family courts, and other 

members of their family, and the person who is the subject of proceedings under the 

inherent jurisdiction of the High Court relating to incapacitated or vulnerable adults, 

and other members of their family, should not normally be named in the judgment 

approved for publication unless the judge otherwise orders; (iii) anonymity in the 

judgment as published should not normally extend beyond protecting the privacy of 

the children and adults who are the subject of the proceedings and other members of 

their families, unless there are compelling reasons to do so. 

 

[Emphasis added] 

 

31. The Practice Guidance: Family Court – Anonymisation guidance issued by Sir Andrew 

McFarlane, P in December 2018 at [3(a)] confirms that “Anonymisation is not confined to 

concealing names but extends to the avoidance of any materials liable to lead to the identification 

of the child”. Annex 1 states in relation to: 

• the date of birth of child- “This is a key risk factor in jigsaw identification of children … 

It is rarely necessary”; 

• other specific dates in the judgment- “Is the full date of an event essential?  For example, 

the date of a criminal conviction can facilitate a search for the identity of a parent and 

can lead to the identity/location of a subject child”; 

• school, education, issues/ problems- “When considering incidents, remember the details 

you include in a public document may be shared on media/social media and be 

available on the internet for the remainder of a child/young person’s life. Consider 

whether details can be redacted and if timescales are key, whether a broad timeline would 

suffice“;-  and  
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• naming a local family resource/assessment centre- “These centres are scarce resources: 

some are placed in/close to the communities/wards they serve; confidence and 

engagement in the service is important, not least for the child.  When considering whether 

to name a resource reflect on other geographical/personal indictors and whether naming 

may assist jigsaw identification of a child/family and impede future engagement with the 

service/agency.  Consider using a generic term but if naming is deemed necessary explain 

the decision in the context of risks to a child/family”; and 

• naming the trial court and judge- “In certain instances naming the trial court and judge 

confirms geographical boundaries to the location of a child/family; when combined with 

other information this may contribute to jigsaw identification of some children/young 

people”.  

 

32. In October 2019 Sir Andrew McFarlane, P issued the President’s Guidance as to Reporting in 

the Family Courts.  He stated that, when applying to vary or lift reporting restrictions: 

14.  …  having considered the relevant evidence and submissions the court should 

conduct the balancing exercise between privacy and transparency by balancing ECHR, 

Article 8 and Articles 6 and 10 and by having regard to the best interests of any child 

as a primary consideration. 

 

33. In relation to the findings of rape, we draw the Court’s attention to the recent decision in Re H-N 

and Others (children) (domestic abuse: finding of fact hearings) [2021] EWCA Civ 448, 

Judgment of Sir Andrew McFarlane P, King and Holroyde LJJ: 

73.  It follows therefore that a Family judge making a finding on the balance of 

probabilities is not required to decide, and does not decide, whether a criminal offence 

has been proved to the criminal standard. Any use of familiar terms should not give the 

impression that the abusive parent has been convicted by a criminal court. 

 

 

34. We would further submit that the recent Court of Appeal judgment of King LJ in Newman v 

Southampton City Council [2021] 1 W.L.R. 2900 has particular pertinence.  Newman concerned 

a professional journalist, who applied to the Family Division for an order under the inherent 

jurisdiction permitting her to have access to documents held by a local authority that related to 

concluded care and placement proceedings.  The journalist did not seek permission to publish any 

of the extensive material to which she sought access, accepting that such permission would need 

to be sought on a separate occasion if in due course she wished to make use of it for the purposes 

of an article. The mother on her own behalf and on behalf of the child, consented to the applicant 

having the access she sought, if the Court of Appeal gave permission, which it did.   
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35. In Newman the Court of Appeal dismissed the appeal.  King LJ holdings are relevant to a number 

of issues in relation to this application: 

 

(1) King LJ summarised the recent judgment of Lady Hale in Dring v Cape Intermediate 

Holdings Ltd  [2020] AC 629 in the following terms: 

38.   ….. [She]  identified the issue as being how much of the written material 

placed before the court in a civil action should be accessible to people who are 

not parties and how it should be accessible to them. It was, she said, “in short, 

about the extent and operation of the principle of open justice”. 

 

39.  Baroness Hale PSC highlighted two principal purposes of the open justice 

principle at para 42: 

(i)  “To account for the decisions they make and to have confidence that 

they are doing their job properly”; 

(ii)  To enable the public to understand how the justice system works 

and why decisions are taken. Where much of the argument and evidence 

is reduced to writing it is difficult to know what is happening without 

access to the written material. 

 

        (2)  King LJ then characterised Ms Newman’s application: 

48.  In my judgment, what Ms Newman seeks is beyond anything that either the 

guidance or authorities have to date had in mind. Ms Newman seeks to embark 

upon what has been referred to as an “archaeological dig”. She wishes to trawl 

through thousands of highly confidential documents, many of which refer in 

detail to the most intimate medical and psychological details of this child's life, 

in order to see if something turns up. 

 

 

(3) King LJ  rejected at [64-65] Ms Newman’s submission that Munby J's approach in 

Ward [2010] 1 FLR 1497 really provides the answer to this application.   

65.  ….  Unlike Ward , therefore, the competing interests were not limited to the 

family on the one hand and Ms Newman's article 10 rights on the other, but to 

the separate and individual rights of each of the mother, M [the child] and Ms 

Newman. 

 

66.  In Weller v Associated Newspapers Ltd [2016] 1 WLR 1541, para 20 Lord 

Dyson MR summarised the position in this way: 

“in the case of a child too young to have a sufficient idea of privacy, the 

question whether a child in any particular circumstances has a 

reasonable expectation of privacy must be determined by the court 

taking an objective view of the matter including the reasonable 

expectation of the parents as to whether the child's life in a public place 

should remain private.” 

 

67.  In my judgment the court must, therefore, take into account not only the 

mother's view that access to the court files is in the best interests of M but also, 
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in taking an objective view of the matter, the following matters in relation to the 

child in question: 

(i)  Children have independent privacy rights of their own: PJS [2016] 

AC 1081, para 72 ; 

(ii)  Whilst M's interests are a primary consideration, they are not 

paramount; 

(iii)  Rights of privacy are not confined to preventing the publication or 

reporting of information. To give a third party access to information by 

allowing them to see it, is in itself an incursion into the right of privacy 

for which there must be a proper justification: see Imerman v Tchenguiz 

[2011] Fam 116 at paras 69, 72 and 149 ; 

(iv)  Even “the repetition of known facts about an individual may amount 

to unjustified interference with the private lives not only of that person, 

but also of those who are involved with him”: JIH v News Group 

Newspapers Ltd [2011] EMLR 9, para 59 , per Tugendhat J; 

(v)  Repetition of disclosure or publication on further occasions is 

capable of constituting a further invasion of privacy, even in relation to 

persons to whom disclosure or publication was previously made—

especially if it occurs in a different medium. It follows that the court 

must give due weight to the qualitative difference in intrusiveness and 

distress likely to be involved in what is now proposed: PJS : para 32(iii) 

and para 35. 

 

The relationship between Father and  and their contact with one another 

 

36.  is now 3. Father has had contact at the relevant contact centre for 2 ½ years (other than a 

period of time resulting from the first lockdown). The first order for contact was made on 31 July 

2019, prior to which Father had been having contact supervised by Mother or   On 24 

March 2021 at 16:43 Father’s solicitors emailed the Guardian in support of the resumption of 

face to face contact after the latest Covid related restrictions had eased (during which time Father 

had maintained indirect video contact with ):: 

Mr Griffiths and  have had face to face contact at the Contact Centre for 2 ½ 

years. It only moved to virtual contact at the start of January 2021. Even after the fact 

finding hearing, Mr Griffiths had face to face contact with .   The contact sessions 

have always been successful.  Mr Griffiths arrives 15 minutes prior to any session and 

leaves after Mrs Griffiths.  Mr and Mrs Griffiths have no contact. 

• The Guardian has, to our knowledge, spoken to the Contact Centre.  In the last 

2 ½ years of contact there has not been any issues or concerns raised.  The contact 

reports support this and have been extremely positive.  This is not a new contact that is 

being established.  The procedures have been well established and the Contact Centre 

know the family. 

• Since Mr Griffiths has discussed matters with ourselves and also with the 

Guardian he has not contacted Mrs Griffiths whatsoever. Mr Griffiths understands that 

Mrs Griffiths does not want to have any contact with him. During virtual contact, Mrs 

Griffiths has to hold the telephone whilst Mr Griffiths speaks to . If contact can 
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revert back to face to face at the Contact Centre, Mrs Griffiths will be removed from 

the contact and she will not have to see Mr Griffiths at all.  

• We acknowledge the Guardian has recommended a psychological assessment 

of Mr Griffiths and following which he will need to attend a DVPP.  We have written 

under separate cover in respect of this. We make the point again that supervised contact 

face to face has been the position for the last 2 ½ years. 

• Mrs Griffiths refers to Mr Griffiths’ trauma from his own childhood.  Again, we 

make the point that this is supervised contact and it has been in place for the last 2 ½ 

years. 

• In so far as the practical arrangements are concerned, as Mrs Griffiths has 

pointed out previously, the journey from Mrs Griffiths house to the Contact Centre takes 

45 minutes each way and contact is for 2 hours.  3 ½ hours door to door not a whole 

day.  It takes place on a Sunday between 3.00 p.m. and 5.00 p.m. 

• In so far as costs are concerned, there is a cost to pay regardless of whether 

contact is virtual or face to face.  Mr Griffiths’ understands Mrs Griffiths earns £84,000 

per annum. 

   

  That same day at 18:08 Mother responded to this email to the Guardian with her comments.  

 

37. At the conclusion of the fact finding hearing held on 10-13 November 2020,  Mother made no 

application to stop contact between   and Father.   Mother did not  apply to suspend contact 

until her DRA note the night before Judgment was given, on 26 November 2020.  She then 

suggested face to face ought not to resume.  Instead, Father should call her phone, and she 

facilitate the WhatsApp video call with , notwithstanding  position was  the sound of 

Father's voice sets off. 

 

38. On 2 January 2021 direct contact moved to virtual indirect contact, not because of anything Father 

did, but because of further Covid restrictions.  Since 2 January 2021 Father has been having 

indirect contact, still facilitated and supervised by the contact centre, twice a week for 30 minutes.  

Father is able to engage with  and play games with , notwithstanding these constraints.  

The fact he is able to keep a child of just over 3 entertained during Zoom calls is a testament to 

the relationship and bond he has formed with the Child, as identified by the Guardian at Para 22 

of her report: see below. 

 

39. As recorded in the Order made on 4 June 2021, the Guardian supports the resumption of face to 

face contact, provided that the centre are provided with a copy of the Judgment, can consider the 

Judgment and undertake any risk assessment they deem necessary.  If the centre feel able to 

continue to supervise Father's contact with the Child, then this is supported by the Guardian.  The  

Guardian reached this view, after reading  comments made to her by email on behalf of both 

parents.  The Guardian was clear in her report at para 22 that  enjoys the time with  Father 
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and that a positive bond has been observed.  She continues that it is positive that  has been 

able to continue to have a relationship with  Father throughout  life. 

 

40. Mother sought to stop contact at the DRA.  She questioned where contact is leading to, but it is, 

with respect, premature to address this question to ask until a risk assessment and psychological 

assessment of Father is obtained.  The Guardian did not agree contact should stop- and supported 

the resumption of face to face contact. 

 

41. The trial judge agreed that face to face contact should resume upon the centre completing a risk 

assessment.  Direct Face to Face contact has not yet resumed because the Guardian inadvertently 

failed to serve the Schedule of Findings on the contact centre until 28 June 2021.  The risk 

assessment as yet has not been completed. 

 

42. Nonetheless, Father has a continuing relationship with  and has done so since separation, 

one which is supported by the Guardian in its current format and the Judge- which is a critical 

factor for the Court to take into account. 

 

The ECHR principles which apply to contact disputes    

 

43. The Grand Chamber has repeatedly stressed in contact disputes that there is a broad consensus – 

including in international law – in support of the idea that in all decisions concerning children, 

their best interests must be paramount (Strand Lobben v. Norway Judgment 10 September 2019 

[217]: see also Neulinger v Switzerland Judgment, 6 July 2010 [135]; X v. Latvia Judgment, 26 

November 2013 [96]. In  Strand Lobben the Grand Chamber recently held:   

217  Generally, the best interests of the child dictate, on the one hand, that the child’s 

ties with its family must be maintained, except in cases where the family has proved 

particularly unfit, since severing those ties means cutting a child off from its roots. It 

follows that family ties may only be severed in very exceptional circumstances and that 

everything must be done to preserve personal relations and, if and when appropriate, 

to “rebuild” the family (see Gnahoré, (no. 40031/98, ECHR 2000‑IX)  § 59). On the 

other hand, it is clearly also in the child’s interest to ensure its development in a sound 

environment, and a parent cannot be entitled under Article 8 to have such measures 

taken as would harm the child’s health and development (see, among many other 

authorities, Neulinger § 136; Elsholz v. Germany [GC], no. 25735/94, § 50, ECHR 

2000-VIII; and Maršálek v. the Czech Republic, no. 8153/04, § 71, 4 April 2006). An 

important international consensus exists to the effect that a child shall not be separated 

from his or her parents against their will, except when competent authorities subject to 

judicial review determine, in accordance with applicable law and procedures, that 

such separation is necessary for the best interests of the child (see Article 9 § 1 of the 

United Nations Convention on the Rights of the Child, recited in paragraph 134 above). 
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In addition, it is incumbent on the Contracting States to put in place practical and 

effective procedural safeguards for the protection of the best interests of the child and 

to ensure their implementation (see the United Nations Committee on the Rights of the 

Child General Comment No. 14 (2013) on the right of the child to have his or her best 

interests taken as a primary consideration, paragraphs 85 and 87, quoted at paragraph 

136 above). 

 

[Emphasis added] 

 

44. In Jansen v Norway Judgment, 6 September 2018 the ECtHR reviewed the relevant case law at 

[88-94].  We would, in particular, draw attention to: 

93.  According to the Court’s case-law, measures that totally deprive an applicant of 

his or her family life with the child and are inconsistent with the aim of reuniting them 

should “only be applied in exceptional circumstances and could only be justified if they 

were motivated by an overriding requirement pertaining to the child’s best interests” 

(see, for instance, Johansen, cited above, § 78, and Aune v. Norway, no. 52502/07, § 

66, 28 October 2010). It should also be reiterated that in Gnahoré v. France, (no. 

40031/98, ECHR 2000‑IX) § 59; see also Görgülü v. Germany, no. 74969/01, § 48, 26 

February 2004), the Court held: 

“... it is clear that it is equally in the child’s interest for its ties with its family 

to be maintained, except in cases where the family has proved particularly unfit, 

since severing those ties means cutting a child off from its roots. It follows that 

the interest of the child dictates that family ties may only be severed in very 

exceptional circumstances and that everything must be done to preserve 

personal relations and, if and when appropriate, to ‘rebuild’ the family.” 

 

94.  As to the decision-making process, what has to be determined is whether, having 

regard to the particular circumstances of the case and notably the serious nature of the 

decisions taken, the parents have been sufficiently involved in the decision-making 

process, seen as a whole, to be provided with the requisite protection of their interests 

and fully able to present their case. Thus, it is incumbent upon the Court to ascertain 

whether the domestic courts conducted an in-depth examination of the entire family 

situation and a whole series of factors, particularly those of a factual, emotional, 

psychological, material and medical nature, and made a balanced and reasonable 

assessment of the respective interests of each person, with a constant concern for 

determining what would be the best solution for the child. In practice, there is likely to 

be a degree of overlap in this respect with the need for relevant and sufficient reasons 

to justify a measure in respect of the care of a child (see, inter alia, Y.C., cited above, 

§ 138). 

 

 

45. We would submit that the impact of disclosing the identity of , Mother and Father may well 

be so disruptive to  maintaining a continuing relationship with Father that it is instructive to 

consider the ECtHR approach to contact disputes.  Ms Tickle’s submissions that these concerns 

are speculative about the implications of publication on , are, with respect,  fundamentally 

misplaced and unrealistic.     

 

A-15

X

X

X



 

16 
 

46. It  is, accordingly, submitted that a Court will be very slow to identify  and  parents which 

is potentially so destructive of  ties with  father- unless it is satisfied that Father “has proved 

particularly unfit”.  With respect, the Court has not been provided with the evidence it would 

require if it were being asked find that Father is “particularly unfit”. 

 

The article 8/article 10 balancing exercise 

47. In relation to the balancing exercise itself, the Court is invited to consider the approach taken 

Campbell v MGN [2004] 2 A.C. 457 in relation to the weight to be attached to article 8 vs article 

10.   That case of course concerned the internationally famous fashion model who had courted 

publicity, volunteered information to the media about her private life and stated publicly, but 

untruthfully, that she did not take drugs. The defendant published newspaper articles disclosing 

her drug addiction and the fact she was receiving therapy through a named self-help group, giving 

details of group meetings she attended and showing photographs of her in a street when leaving 

a group meeting. The claimant sought damages against the newspaper for breach of 

confidentiality.  The leading speeches were given by Lord Hope and Lady Hale; Lord Carswell 

at [161] concurred with their judgments.  Lord Hope observed: 

117.  But it should also be recognised that the right of the public to receive information 

about the details of her treatment was of a much lower order than the undoubted right 

to know that she was misleading the public when she said that she did not take drugs. 

In Dudgeon v United Kingdom (1981) 4 EHRR 149 , para 52 the European court said 

that the more intimate the aspects of private life which are being interfered with, the 

more serious must be the reasons for doing so before the interference can be legitimate. 

Clayton & Tomlinson, The Law of Human Rights (2000), para 15.162, point out that 

the court has distinguished three kinds of expression: political expression, artistic 

expression and commercial expression, and that it consistently attaches great 

importance to political expression and applies rather less rigorous principles to 

expression which is artistic and commercial. According to the court's well-established 

case law, freedom of expression constitutes one of the essential foundations of a 

democratic society and one of the basic conditions for its progress and the self-

fulfilment of each individual: Tammer v Estonia (2001) 37 EHRR 857, para 59. But 

there were no political or democratic values at stake here, nor has any pressing social 

need been identified: contrast Goodwin v United Kingdom (1996) 22 EHRR 123 , para 

40. 

 

 

 

48. When considering article 10 rights, the Courts have consistently sought to identify the nature of 

the freedom of expression in question.  As the Supreme Court stated on 26 June 2021 in  DPP v 

Ziegler [2021] UKSC 23 in the joint judgment of Lord Hamblen and Lord Stephens at [41] (Lady 

Arden concurring); 
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41.  …  we accept that it can be appropriate to take into account the general character 

of the views whose expression the Convention is being invoked to protect. For instance, 

political and economic views are at the top end of the scale, and pornography and vapid 

tittle-tattle is towards the bottom. 

 

 

 

49. Father does not shirk from acknowledging the serious adverse findings made against him, which 

is the rationale for his approach to the redactions which detail the adverse findings made against 

him. 

.    

50. Lofty sentiments are expressed in Ms Tickle’s Skeleton concerning the character of the freedom 

of expression she relies upon for identifying Father, Mother and .  However, the Court is, 

respectfully, invited to take a more sanguine and down to earth approach   

 

51. This application involves public disclosure of the most intimate personal information about 

family members at the top end of article 8 protection, both in terms of the right of respect for 

privacy and the right to respect and to maintain family life.   

 

52. To put all of that private information into the public domain forever may well have devastating 

long term consequences.  What, on analysis, is the justification for publicly identifying the parties 

in this case?  To what extent has Ms Tickle advanced a compelling reason to reject anonymising 

the parties (as Sir James Munby P put it in Practice Guidance (Family Courts: Transparency) 

[2014] 1 W.L.R. 230 [20].  On analysis, how convincing is it to assert that there a “public interest 

in understanding the breadth of sexual and other misconduct on the part of those who hold 

positions of power and influence is such that the court should make orders permitting the release 

of [the Judgment] into the public domain, to include the identity of the child’s identity”, as Ms 

Tickle contends.   

 

53. In this context it is of assistance to consider the views expressed in Toulson & Phipps on 

Confidentiality 4th  Ed.Sweet & Maxwell in relation to an important distinction between “what is 

required in the public interest” and what is of “interest to the public”: 

5-080  In the Spycatcher case Lord Goff said [1990] 1 A.C. 109 at 282–283: 

“… although the basis of the law’s protection of confidence is that there 

is a public interest that confidences should be preserved and protected 

by the law, nevertheless that public interest may be outweighed by some 

other countervailing public interest which favours disclosure. This 

limitation may apply, as the learned judge pointed out, to all types of 

confidential information. It is this limiting principle which may require 

a court to carry out a balancing operation, weighing the public interest 

A-17

X



 

18 
 

in maintaining confidence against a countervailing public interest 

favouring disclosure. 

Embraced within this limiting principle is, of course, the so called 

defence of iniquity. In origin, this principle was narrowly stated, on the 

basis that a man cannot be made ‘the confidant of a crime or a fraud’ 

… But it is now clear that the principle extends to matters of which 

disclosure is required in the public interest …”. (Original emphasis.) 

 

5-081  The limiting principle recognised by Lord Goff applies to matters of which 

disclosure is required in the public interest, but only to such form of disclosure as the 

public interest requires. The word “required” is instructive. It is not enough to show 

that disclosure would be interesting to the public. It has to be shown that disclosure is 

required to serve some important public interest, such as the interest in public safety, 

health, the exposure of serious wrongdoing, or the proper conduct of public affairs. 

(Emphasis added) 

 

 

 

54. What, in substance, is the “public interest in understanding the breadth of sexual and other 

misconduct on the part of those who hold positions of power and influence”?  Is it a compelling 

justification for putting the names of , Mother and Father into the public domain?  Does this  

step constitute political expression at the top end of the article 10 hierarchy?  To what extent have 

commercial or other factors prompted this application to disclose?  In the circumstances how 

important is the claim for freedom of expression for which Ms Tickle and Ms Farmer contend?  

 

55. For the avoidance of doubt, we wish to emphasise that we are not seeking to denigrate the 

positions adopted by the parties in relation to the very serious adverse findings made against 

Father.  Our submissions are directed to focus intensely on the justification for putting such 

intimate information into the public domain- having regard to shattering long term consequences 

it may well have on , Father and Mother. 

 

Ms Tickle’s submission that article 10 confers the public’s right to receive information 

 

56. At para 34 Ms Tickle submits that press freedom is an expression of the “public’s right to receive 

information” (her emphasis).   With respect, Ms Tickle’s submission is contrary to Kennedy v 

Charity Commission [2015] A.C. 455 where the Supreme Court expressly decided that article 10 

does not contain a right to receive information from public authorities.  The Supreme Court 

concluded that the “direction of travel” in more recent ECtHR section cases favouring a broader 

approach was not sufficient to justify departing from the Grand Chamber on article 10, Leander 

v Sweden (1987) 9 EHRR 433 , Guerra v Italy (1998) 26 EHRR 357 and Roche v United Kingdom 

(2005) 42 EHRR 599.   
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57. Lord Mance (with whom Lords Neuberger and Clarke agreed) discusses the earlier ECtHR 

decisions [61-70],  analyses later ECtHR cases [71], the Supreme Court decision in BCC v Sugar 

(No 2) [2012] 1 WLR 439 decided on 15 February 2012 which decided that article 10 did not 

create any right to information [72=75] and four new article 10 ECtHR decisons [76-89].  He 

concludes: 

94.  ….  the Grand Chamber statements on article 10 should continue to be regarded 

as reflecting a valid general principle, applicable at least in cases where the relevant 

public authority is under no domestic duty of disclosure. The Grand Chamber 

statements are underpinned not only by the way in which article 10.1 is worded, but by 

the consideration that the contrary view—that article 10.1 contains a prima facie duty 

of disclosure of all matters of public interest—leads to a proposition that no national 

regulation of such disclosure is required at all, before such a duty arises. Article 10 

would itself become a European-wide freedom of information law. But it would be a 

law lacking the specific provisions and qualifications which are in practice debated 

and fashioned by national legislatures according to national conditions and are set out 

in national Freedom of Information statutes. 

 

  See also Lord Toulson Mance (with whom Lords Neuberger and Clarke agreed) at [144-148]. 

The proportionality principle     

58. In any event, the Court must apply the proportionality principle to both article 8 and 10 as Lord 

Steyn suggested in Re S, and is invited to apply the approach described by Lord Sumption in Bank 

Mellat v HM Treasury [2014] A.C. 700: 

[20] ….  The classic formulation of the test is to be found in the advice of the Privy 

Council, delivered by Lord Clyde, in de Freitas v Permanent Secretary of Ministry of 

Agriculture, Fisheries, Lands and Housing [1999] 1 AC 69 , 80. But this decision, 

although it was a milestone in the development of the law, is now more important for 

the way in which it has been adapted and applied in the subsequent case law, notably 

R (Daly) v Secretary of State for the Home Department [2001] 2 AC 532 (in particular 

the speech of Lord Steyn), R v Shayler [2003] 1 AC 247 , paras 57–59 (Lord Hope of 

Craighead), Huang v Secretary of State for the Home Department [2007] 2 AC 167, 

para 19 (Lord Bingham of Cornhill) and R (Aguilar Quila) v Secretary of State for the 

Home Department [2012] 1 AC 621, para 45. Their effect can be sufficiently 

summarised for present purposes by saying that the question depends on an exacting 

analysis of the factual case advanced in defence of the measure, in order to determine 

(i) whether its objective is sufficiently important to justify the limitation of a 

fundamental right; (ii) whether it is rationally connected to the objective; (iii) whether 

a less intrusive measure could have been used; and (iv) whether, having regard to these 

matters and to the severity of the consequences, a fair balance has been struck between 

the rights of the individual and the interests of the community. These four requirements 

are logically separate, but in practice they inevitably overlap because the same facts 

are likely to be relevant to more than one of them.  

 

Summary of Father’s submissions on the legal principles to be applied 
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59. It is, respectfully, submitted that this case involves a conflict between articles 8 and 10 requiring 

the Court to assess the Convention rights of five different parties: the privacy and family rights 

of , Mother and Father and the freedom  of expression rights of  , Mother and Father, 

Ms Tickle and Mr Farmer. 

 

60. The Court’s proportionality assessment between these 5 parties is not entirely straightforward and 

we would, respectfully,  summarise the legal principles as follows: 

1. Where the values of articles 8 and 10 conflict, the Court  needs to focus intensely on 

the comparative importance of the specific rights being claimed (Lord Steyn, Re S 

[17]). 

2. When applying to vary or lift reporting restrictions the Court will consider the 

relevant evidence and submissions so as to conduct the balancing exercise between 

privacy and transparency by (i) balancing: ECHR, Article 8 and Articles 6 and 10 and 

by (ii) having regard to the best interests of any child as a primary consideration 

(President’s Guidance as to Reporting in the Family Courts Sir Andrew McFarlane, P 

October 2019). 

3. While different judges might approach the question of the best interests of a child 

differently, it is important for the Court to ask the right questions in an orderly 

manner- in order to avoid the risk that the best interests of a child might be 

undervalued when other important considerations were in play (FZ(Congo) Lord 

Hodge [10(4)]. 

4. It is important to have a clear idea of a child's circumstances and of what is in a child's 

best interests before the Court asks itself whether those interests are outweighed by 

the force of other considerations (FZ(Congo) Lord Hodge [10(5)]. 

5. There is no substitute for a careful examination of all relevant factors when the 

interests of a child are involved in an article 8 assessment (FZ(Congo) Lord Hodge 

[10(6)]. 

6. A child must not be blamed for matters for which he or she is not responsible, such as 

the conduct of a parent (FZ(Congo) Lord Hodge [10(7)]). 

7. In the case of a child too young to have a sufficient idea of privacy, the question 

whether in the particular circumstances  has a reasonable expectation of privacy 

must be determined by the Court taking an objective view of the matter (Weller v 

Associated Newspapers Ltd  Lord Dyson MR [20] applied in Newman v Southampton 

City Council [66-67]  

8. In this case the Court will consider the impact of publicly disclosing ’s identity 

from two perspectives: (i) its impact in interfering with  private life and (ii) its 

impact in interfering with  family life; 

9. In considering its impact on ’s family life,  best interests dictate that  ties 

with Father must be maintained- unless it is proved that he is particularly unfit since 

severing those ties means cutting  off from  roots (Strand Lobben v. Norway 

[217]). 

10. Measures that totally deprive a parent of his family life with the child are inconsistent 

with the aim of reuniting them should only be applied in exceptional circumstances 
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and could only be justified if they were motivated by an overriding requirement 

pertaining to the child’s best interests (Jansen v Norway [93]). 

11. As to the decision-making process, it is incumbent upon the Court to ascertain 

whether the domestic courts conducted an in-depth examination of the entire family 

situation and a whole series of factors, particularly those of a factual, emotional, 

psychological, material and medical nature, and made a balanced and reasonable 

assessment of the respective interests of each person, with a constant concern for 

determining what would be the best solution for the child (Jansen v Norway [94]) 

12. In making the proportionality assessment under article 8 assessment, the best interests 

of a child must be a primary consideration, although not always the only primary 

consideration (FZ(Congo) Lord Hodge [10(2)]. 

13. Although the best interests of a child can be outweighed by the cumulative effect of 

other considerations, no other consideration can be treated as inherently more 

significant (FZ(Congo) Lord Hodge [10(3)]. 

14. The Court will next assess Mother’s article 8 interests including (i) her choice to 

waive her privacy by choosing to put some private information into the public domain 

and (ii) the impact on her family life by choosing forever to identify  publicly; 

15. Likewise, the Court assess Father’s article 8 interests including (i) his choice to put 

the full detail of the adverse findings made against him into the public domain and (ii) 

his view that identifying  publicly may profoundly damage .  

16. The Court will then make findings as to whether publicly identifying  will 

disproportionately interfere with (i) ’s privacy and family life; (ii) Mother’s 

privacy and family life; and Father’s privacy and family life; privacy and family life. 

17. In assessing the article 8 rights of , Mother and Father, the Court must decide  

how serious the proposed article 8 interference are ie whether the disclosure of 

intimate personal information and its impact on family life is at the top end of the 

hierarchy of article 8 rights or somewhat less 

18. The Court must next assess the various parties’ rights to freedom of expression. 

19. The Court will assess whether  taking an objective view of the matter would 

wish to exercise article 10 rights by having  identity put into the public domain; 

20. Likewise, the Court will have regard to whether Mother wishes to exercise article 10 

rights which include putting ’s, Father’s and her own identities put into the 

public domain. 

21. Similarly, the Court will have regard to whether Father choice not  to exercise article 

10 rights by having ’s, Mother’s and his own identities put into the public 

domain. 

22. Equally, the Court will have regard to the article 10 rights of Ms Tickle and Mr 

Farmer. 

23. In assessing the article 10 rights of Mother, Ms Tickle and Mr Farmer, the Court will 

decide whether the proposed disclosure of the family’s identify ranks at the top end of 

the hierarchy of article 10 rights as political freedom of expression, whether it ranks 

as commercial freedom of expression (in the sense that it is commercial driven) or 

somewhere in between. 

24. The Court will next assess  the seriousness of any interferences with article 10 rights 

having regard to established approach taken by the Family Courts. 

• The rationale for allowing the press to attend hearings is avoid charges of secret 

justice and to promote better understanding of the working of the family courts 

(Practice Statement (Family Proceedings: Media Representatives: Applications) 

[2009] 1 WLR 1119 [15]) 
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• Anonymity in the judgment as published should not normally extend beyond 

protecting the privacy of the children and adults who are the subject of the 

proceedings and other members of their families, unless there are compelling 

reasons to do so (Practice Guidance (Family Courts: Transparency) [2014] 1 

W.L.R. 230 [20]). 

25. The justifications for interfering with each right must be taken into account (Lord 

Steyn, Re S [17]),, what is conventionally called parallel analysis. 

26. Finally, the proportionality test must be applied to both articles 8 and 10 before 

applying what Lord Steyn described as the ultimate balancing test of weighting them 

against one another (Re S [17]). 

 

(2)  THE COURT’S POWER TO RESTRAIN PUBLICATION IN PRIVATE FAMILY LAW 

PROCEEDINGS 

 

61. It is common ground  that the Court has the power restrain the publication of the Judgment given 

in this case.  The effect of s 12 of the Administration of Justice Act 1960 is that it is a contempt 

of court to publish a judgment in a family court case involving children which has been delivered 

in private unless the Court has authorised publication. 

 

62. In Clayton v Clayton [2006] Fam. 83 the Court of Appeal held that on a straightforward reading, 

the prohibition in s 97(2) of the Children Act 1989 Act was limited to the duration of the 

proceedings; that, since it constituted a restriction on the media's right of freedom of expression 

under article 10, the Court was required to limit section 97(2) to the straightforward reading of 

the words. 

 

63. At para 12 of her Skeleton Ms Tickle submits that s 97 must be construed in a Convention 

compliant way.  We do not dispute that contention and rely on the principles set out at para 60 

above. 

 

(3)   THE PROPOSED REDACTIONS THE PARTIES PUT BEFORE THE COURT 

64. At para 23 of her Skeleton Ms Tickle asserts that Father does not wish for findings of his abusive 

behaviour to reach the public domain.  That simplification does not do justice to the contentions 

Father advances.  He acknowledges and accepts serious adverse factual findings were made 

against him and his proposed redactions recognise that reality. 

 

65. However, his concern is that disclosing the Judgment into the public domain in the terms Ms 

Tickle and Mr Farmer propose may well have very serious repercussions for .   

A-22

X



 

23 
 

 

66.  Regrettably, Ms Tickle’s proposed redactions are not balanced or neutral in their effect.  There 

are many instances of this, but way of example only: 

• “3.1  Law – At this stage each person who alleges a fact that they ask the court to find proved 

must prove that on the simple balance of probabilities. This applies to each parent who complains 

about the others behaviour. It is not for the person who is alleged to have behaved badly to prove 

they didn't behave that way. The inherent probability or improbability of an event remains a 

matter to be taken into account when weighing the probabilities and deciding whether, on balance, 

the event occurred (Re B [2008] UKHL 35 at [15]). It means something must be proved to have 

happened more likely than not. It is very different from the criminal standard of proof where a 

jury has to be sure an act has happened.” 

The difference in the burden of proof in the criminal court and family court is significant. 

Its omission by Ms Tickle is very misleading. 

• 6.44  “She fought the election in 2019 on what I consider to be a platform suggesting she was a 

domestic abuse survivor and when in her evidence when she denied this she was not telling the 

truth. It is unclear why”. 

Why ignore the fact Mother has been untruthful?  Father proposes to delete this paragraph. 

If Ms Tickle wants to put the full story into the public domain, why remove the fact that 

Mother was “not telling the truth”?  Its omission is also very misleading. 

 

  

 (4)  MR FARMER’S SUBMISSIONS 

67. Mr Farmer begins his submissions by arguing that redacted version of the judgment should be 

published, naming Mother and Father. 

 

68. He submits at [1] that “some basic facts from this case could be reported anonymously, but I 

don't believe the judgment could be reported, or published, anonymously in any detail. The 

identity jigsaw would be too easy to construct”.  With respect, Father agrees that the risks posed 

by jigsaw identification are very real, and demand a cautious approach. 

 

69. In relation to  Mr Farmer states at [5] that he can write a report without mentioning the 

child, simply saying: “Mrs Justice Lieven said the reason for the launch of the family court 

litigation could not be revealed.”  He accepts that people “who know the Griffiths have a child 

would know about the child, but I wouldn’t be telling anyone who didn’t know. And no-one 

could know for sure that the child was at the centre of the litigation.”  He refers to the sexts 

scandal which engulfed Father in 2018 on Wikipedia and asks the Court to consider whether 

“there any evidence that neighbours, or people who knew the family, harmed, or tried to harm 

the child, after reading those reports”. 

 

70. With respect, the long term implications of publishing the identity of Mother and Father on 

 must include its impact on as a person and its effect on any continuing relationship 

with Father. 
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71. His submission at [6] that “  too young to be affected by publicity at the moment”  

realistically acknowledges at [7] that “in a few years, the child might Google-search  father 

or mother’s name,  friends might read the reports about his behaviour,  might be teased, 

or even bullied”. 

 

72. At [8] he points out that  “is not the average child. This child is the  of two 

politicians, this child was placed into the public gaze shortly after  birth. (Of course, that's 

not  fault and  shouldn't suffer because of that.)”, echoing (FZ(Congo) Lord Hodge 

[10(7)])- a child must not be blamed for matters for which he or she is not responsible, such as 

the conduct of a parent. 

 

73. At [9] he ask how “much will be added to the child’s load if the rape finding is made public? 

Will that substantially increase a risk of bullying? How will that affect  relationship with  

father?”, recognises that this is a “difficult question: it’s difficult to be sure what the risk is”, but 

does not provide an answer.  Again, he discusses its effect on  in terms of what happens if 

 friends discover this.  With respect, Mr Farmer does not address the personal impact on 

  of learning that this finding has been put into the public domain. 

 

74.  At [21] Mr Farmer “we are not seeking sensation or making this application in “order to sell 

news”. We are trying to hold someone who was a lawmaker to account. Politicians can’t have 

their cake and eat it; with power comes responsibility”.  We, again, ask whether and to what 

extent this is a compelling justification for disclosing the identity of Mother and Father and 

placing public information into the public domain which will or may identify  

 

75. At [23] Mr Farmer submits that “Clearly you will have to consider the father's mental health 

issues. There is already information in the public domain about his mental health difficulties. 

HHJ Williscroft explained, in her judgment, how, following his separation from the mother, the 

father was admitted to hospital "having wanted to kill himself". The judgment also says he now 

considers himself to be mentally well, and HHJ Williscroft considers his second suicide attempt 

to have been an example of continuing coercive behaviour”. 

 

76. At [29] Mr Farmer says “I don't want to report evidence relating to the wife's family, or the 

father's  They may be related to politicians, but they're not politicians or public figures”.  

We would, however, submit that fairness requires a more nuanced approach.  If the “story” is to 

be put into the public domain, it must be the whole story, warts and all. 
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CONCLUSION 

 

77. Accordingly, for the reasons set out above, we respectfully submit that the Court should refuse 

to publish any part of the Judgment which could lead to the identification of . 

  

 

 

 

RICHARD CLAYTON QC     VICTORIA EDMONDS 

Exchequer Chambers      St Philips Chambers  

 

12 July 2021 
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