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IN THE COURT OF APPEAL               CASE NO: B4/2021/1432 

(CIVIL DIVISION) 

 

ON APPEAL FROM THE HIGH COURT OF JUSTICE (FAMILY DIVISION) 

 

IN THE MATTER OF THE CHILDREN ACT 1989 

 

AND IN THE MATTER OF  (A CHILD) 

 

  _______________________________________________________ 

  SKELETON ARGUMENT ON BEHALF OF THE GUARDIAN 

  Hearing – 4th November 2021 

  _______________________________________________________ 

Introduction 

1. This is an appeal by Andrew Griffiths (‘the father’) against a decision of Lieven J to 

permit publication of a fact-finding judgment of HHJ Williscroft dated 27th November 

2020.    Lieven J’s decision determined an application by two journalists Louise Tickle 

and Brian Farmer to publish the judgment naming the parents but not naming X.        

 

2. The Judgment of HHJ Williscroft was delivered within ongoing proceedings under s.8 

Children Act 1989 concerning X who is now aged  old.  The parties to those 

proceedings are the father and Kate Griffiths (‘the mother’).  The father is a former MP 

and Parliamentary Under Secretary.  The mother is a serving MP.  X was joined as a 

party to the proceedings following the conclusion of a fact-finding hearing when a 

r.16.4. Guardian was appointed.   

 

3. Lieven J permitted the Rights of Women to intervene and to make submissions as to 

the wider relevance of the publication of the Judgment.  The mother, the Guardian and 

the intervener supported the application of the journalists for publication.  The father 

did not oppose publication, but it was his position that the parents should not be named 

and the Judgment should not contain any other information that might directly or 

indirectly identify X.   

 

4. On 8th September 2021 Baker LJ granted permission to the father to appeal against 

Lieven J’s decision. 
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The Guardian’s Position 

5. The Guardian Ms Lawes supported publication.  For personal reasons she had to step 

down as the Guardian.  The current Guardian Ms Burton is on personal leave.  Ms Sarah 

Nemme, Cafcass Manager provides instructions and is discharging the guardian’s 

functions until Ms Burton’s return.    The Guardian opposes the appeal and submits that 

the Court should uphold the decision of Lieven J (‘the Judgment’).  It is a careful and 

balanced analysis of the relevant issues and the law.  It is a decision which was open to 

the judge on the particular facts of the case. 

 

6. The law as to publication of judgments from the Family Court is well known.   In the 

Court below it was the Guardian’s position that while a cautious approach must be 

taken to any publication which would lead to the disclosure of a child’s identity, in the 

circumstances of this case, given the nature of the findings and the age of the child, the 

risk of harm to the child resulting from identification was manageable and as such it 

did not trump the wider public interests which arose.   It is the Guardian’s position that 

Lieven J was entitled to reach the decision which she did and this Court should be 

reluctant to overturn her judgment.   

 

7. The appellant and the first and second respondents in their skeleton arguments raise 

wider issues about transparency in the Family Court.  The President’s Transparency 

Review is the proper forum for consideration of such policy issues.  The Guardian 

confines her submissions to this appeal in respect of the impact of publication on this 

child.    

 

8. The Guardian does not oppose the appellant’s request for an anonymity order which 

seems appropriate in the circumstances of the case.  The Guardian recognises also that 

live streaming of this appeal could disclose the identities of the parties and therefore 

she agrees the proposal that the appeal hearing is recorded with a view to releasing the 

footage hearing if the appeal is dismissed.  

 

Background 

9. The relevant factual background is as follows: 

a. In  X was born   The parents separated in July 2018.  It was 

in that year that the father became the focus of media attention after he sent a 

number of sexually explicit text messages to two young women.  The father 
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gave interviews in which he claimed his behaviour was out of character and 

attributable to abuse he suffered as a child.  He pledged to seek professional 

help.  X was identified in the Press by name. An image of X as a baby appeared 

alongside the newspaper article.   

b. On 3 June 2019 the father issued an application for a Child Arrangements Order.  

That application is active and was allocated to HHJ Williscroft, the Designated 

Family Judge at Derby Family Court.  The mother made a range of serious 

allegations of domestic abuse and the matter was listed for a fact-finding 

hearing.  On 26 November 2020 the Judge delivered a judgment in which she 

made findings of coercive and controlling behaviour (physical and verbal 

abuse) and serious violence including rape of the mother by the father.  The 

abuse took place between March 2011 until sometime after their relationship 

came to an end in 2018. Those findings have not been appealed.  

c. On 17 December 2020 Louise Tickle (and later Brian Farmer on 18 December 

2020) applied to read the judgment. That application was granted and shortly 

afterwards they both applied the restrictions on publication to be lifted to allow 

them to report the Court’s findings.  

d.  On 11 January 2021 joined X as party to the proceedings and Deborah Lawes 

was appointed as the FPR r.16.4 Children’s Guardian. In June 2021 Ms Lawes 

 and a new Guardian, Ms Burton, was allocated to the case.  

e. On 4 June 2021 the case was listed for a Dispute Resolution Appointment 

(DRA) whereupon the applications were re-allocated to Lieven J who heard 

them on 16 and 17 July 2021.  Rights of Women were permitted to intervene 

and to make written and oral submissions at the hearing.  

f. Lieven J gave judgment on 30 July 2021 and granted the applications to publish 

the fact -finding judgment in a way that identified the parents but redacted X’s 

identity along with other, personal information relating to the parents and 

extended family members.    

g. On 20 August 2021 Lieven J gave the mother permission to appeal the Child 

Arrangements Order made at the DRA.  That appeal is listed on 27 and 28 

October 2021 before Arbuthnot J. 

The Judgment 

10. The legal principles as to publication of judgments from the Family Court are well 

established.  In her precise and focused judgment Lieven J undertook a full review of 
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the relevant law.  She carefully analysed the wide-ranging arguments as to the 

competing interests of X, the parents and those of applicant journalists.   There is no 

defect in her reasoning or a failure by her to consider relevant law or to weigh the 

relevant facts.  

   

11. In broad terms the judgment of Lieven J addressed the following:  

i. At paragraphs 3 to 6 the judge succinctly sets out the issues in the case. 

ii. At paragraphs 9-18 she correctly and at some length sets out the legal 

framework governing the application. 

iii. At paragraphs 19 to 45 she records at some length the submissions of 

the parties and in particular clearly notes the legal and factual arguments 

advanced on behalf of the father.  The appellant was given extra time to 

argue against publishing the parent’s identities/any material capable of 

identifying them and X indirectly.  

iv.  At paragraphs 46 to 59 the Judge undertakes a concise and careful 

analysis of the competing factors relevant to the application which 

includes her balancing the competing interests of the journalists, the 

parents and the child; namely undertaking the “ultimate balancing test.” 

 

12. There was common ground between the parties and the intervener before the Court 

below as to the applicable law and the correct interpretation of it and that is set out by 

Lieven J at paragraphs 9-18.  In particular the Court was satisfied that the appellant did 

not seeking to argue that the best interests of the child were paramount when making a 

decision about publication.  It is important in the context of this appeal to remind this 

Court that the appellant conceded, during the second day of his submissions, that the 

“ultimate balancing test” identified by Lord Steyn at paragraph 17 of Re S (A Child) 

[2004] UKHL 47 was applicable to the case.   

 

13.  This approach is not materially different from that set out by Lord Hoffman in FZ 

(Congo) v Secretary of State for the Home Department [2013] 1 WLR 3690 at 

paragraph 10.  The judge here rightly identified that there is “no inconsistency between 

undertaking the Re S balancing exercise and applying the principles in FZ at [10]” 

(paragraph 46).  The principles relevant to the court’s best interest analysis for X in FZ 

coexist with the approach adopted in Re S,  
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14. Lieven J correctly undertook the ultimate balancing test required when weighing in the 

balance the rights contained within Article 8 and 10.  She correctly identified that X’s 

best interests are a primary consideration as set out in Article 3(1) of the United Nations 

Convention on the Rights of the Child (1989) but they are not the primary 

consideration.  She adopted a careful approach to the actual circumstances of the family 

– including mother and X’s article 8 rights to respect for their private and family lives 

– when undertaking her analysis.  

 

15. The Judge was required to have proper regard to the compelling factual background to 

the applications and the findings of fact made by HHJ Williscroft when she evaluated 

the weight that should be attached public interest considerations under Article 10.   The 

father’s public profile and his former position as an MP was relevant. Further the issue 

of publication fell to be determined against a backdrop of the father having a publicly 

known history of sexual misconduct.   The Court was particularly struck by the disparity 

between the personal information which the father sought to place in the public domain 

and the findings of HHJ Williscroft [paragraphs 20-22, 48-49, 51].    

 

16. In her judgment Lieven J also considered the wider issues around perceptions of a lack 

of transparency in the Family Court system.  She was correct to do so and she was 

entitled to have regard to it on the evidence before her and with regard to principles 

contained in the authorities she cited – that, “There is, in my view, an important Article 

10 consideration in the public seeing a judgment such as this, where a powerful man is 

held to account in respect of abuse of his female partner.” [paragraph 51, judgment]. 

 

17. Lieven J had proper regard to all of the Article 8 rights engaged in the case – including 

those of the mother – and she avoided falling into error by approaching X’s article 8 

rights in such a way as to directly or indirectly elevate them from being a primary 

consideration to the only consideration.  

 

18. Further the Judge correctly identified X’s Article 8 right to respect for  private and 

family life.  She evaluated the impact on those rights of publication with reference to 

the known facts in the case.  She weighed the quantifiable likelihoods regarding X’s 

circumstances and she was careful to measure the impact that publication would have 
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in the child as distinct from the impact on the child of the father’s abusive behaviour 

towards the mother.  The Judge was right to consider the issue of the relationship 

between the child and the father objectively and to conclude that, “The findings will 

have a very material impact of X’s contact with the father, and doubtless with their 

ongoing relationship. However, that is not a product of publication, but rather of the 

Father’s behaviour as found by the Judge.  Given X’s young ages, and likely 

obliviousness to the fact of the Judgment itself, I find it difficult to see how the 

publication of the Judgment will make any greater impact on the relationship.” 

(paragraph 57). 

 

19. It will be apparent from a careful reading of the Judgment that Lieven J was immersed 

in the detail of each party’s position and the legal arguments marshalled in support of 

their case.  She correctly identified the balancing exercise required of her, she identified 

the factors which were relevant to it in this case and she evaluated them carefully.  

Ultimately there is no flaw in her analysis and she was entitled to reach the decision 

which she did.  

 

20. In such circumstances, this court will be slow to interfere with the analysis of the court 

below. In PJS v News Group Newspapers [2016] AC 1081, a claim about misuse of 

personal information, Lord Mance considered that the appellate court should be 

reluctant to interfere with an evaluative decision which is analogous to the exercise of 

a discretion and he stated at [20]: 

 

‘The exercise of balancing article 8 and article 10 rights has been described as 

“analogous to the exercise of a discretion”...While that is at best only an analogy, 

the exercise is certainly one which, if undertaken on a correct basis, will not readily 

attract appellate intervention.’ 

 

The Law 

21.  There is significant common ground between the parties as to the applicable legal 

framework notwithstanding the wider public policy issues raised by the appellant and 

first and second respondents.   This is addressed below in this document but in summary 

the Judgment outlined the legal framework as follows: 

i. The Statutory restrictions on publication/identifying a child subject to 

family law proceedings. At paragraphs 5 and 6 of the judgment Lieven 

J cited section 12 Administration of Justice Act 1960 and section 97 
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Children Act 1989 and the restrictions they impose on the publication of 

information relating to proceedings in the Family Court and the 

prohibitions that ordinarily exist in identifying a child who is subject to 

Children Act proceedings, as X is in this case.  

ii. Guidance.  Similarly, the Judge referenced the President’s 2014 and 

2018 Guidance relating to the publication of judgments and rightly 

identified that “judgments in cases such as this, act finding at which 

serious allegations have been determined, should ordinarily be 

published on the grounds of public interest, subject to anonymisation.” 

(paragraph 5) in keeping with paragraph 16, Schedule 1 of the 2014 

Guidance (Practice Guidance (Family Courts: Transparency) [2014] 1 

WLR 230).  

iii. Authorities. The Judge correctly considered a well-established line of 

authorities including Strasbourg jurisprudence to reach a decision the 

Court was entitled to reach when applying the relevant legal principles 

to the unusual facts of the case.  

 

22. The legal framework as set out by the judge is correct.  No criticism can sensibly be 

made of the Judge’s authoritative analysis of it.  In essence, the journalists’ applications, 

which arose in the unprecedented circumstances of the parents and their public 

positions, fell to be determined in accordance with the established principles applicable 

to the exercise of the Court’s evaluative judgment and discretion as to the competing 

interests in respect of publication. 

 

23. As a starting point Section 97 of the Children Act 1989 prohibits, for the currency of 

proceedings only, the publication of ‘any material which is intended, or likely, to 

identify…any child as being involved in any proceedings’ before the court in which any 

power under the Children Act may be exercised in relation to that child. It also prohibits 

the publication of any material likely to identify an address or school as being that of a 

child involved in the proceedings.  This prohibition can be relaxed where the “welfare 

of the child requires it” (section 97(4)). 

 

24. Section 12 of the Administration of Justice Act 1960 prohibits the publication of 

‘information relating to proceedings’ which relate ‘wholly or mainly to the 
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maintenance or upbringing of a minor’. This prohibition lasts beyond the conclusion 

of the proceedings. The scope of the section 12 prohibition was articulated by Munby 

J (as he then was) in Re Webster [2007] 1 FLR 1146, at [49]: 

‘It suffices for present purposes to note that the effect of s 12 is to prohibit 

the publication of accounts of what has gone on in front of the judge sitting 

in private, as also the publication of documents (or extracts or quotations 

from documents) such as affidavits, witness statements, reports, position 

statements, skeleton arguments or other documents filed in the proceedings, 

transcripts or notes of the evidence or submissions, and transcripts or notes 

of the judgment. On the other hand, s 12 does not of itself prohibit 

publication of the fact that a child is the subject of proceedings under 

the Children Act 1989; of the dates, times and places of past or future 

hearings; of the nature of the dispute in the proceedings; of anything which 

has been seen or heard by a person conducting himself lawfully in the public 

corridor or other public precincts outside the court in which the hearing in 

private is taking place; or of the text or summary of any order made in such 

proceedings. Importantly, it is also to be noted that s 12 does not prohibit 

the identification or publication of photographs of the child, the other 

parties or the witnesses, nor the identification of the party on whose behalf 

a witness is giving or has given evidence.'’ 

 

25. In this case, as is common, the competing Convention rights engaged are the family’s 

Article 8 rights to respect of their private and family life, and the Article 10 rights of 

the media to freedom of expression.   When balancing these competing rights, the court 

must adopt the approach articulated by Lord Steyn in Re S (Identification: 

Restrictions on Publication) [2005] 1 AC 593, at [17], namely –  

 

a. Neither article has precedence over, or “trumps”, the other. 

b. Where the values under the two articles are in conflict, ‘an intense focus on 

the comparative importance of the specific rights being claimed’ is necessary. 

c. The justifications for interfering with or restricting each right must be taken 

into account. 

d. Finally, ‘the proportionality test must be applied to each’ in what Lord Steyn 

described as ‘the ultimate balancing test’. 

 

26. This approach was subsequently described by Sir Mark Potter P in A Local Authority 

v W [2006] 1 FLR 1 as follows: 

‘The exercise to be performed is one of parallel analysis in which the 

starting point is presumptive parity, in that neither article has precedence 

over or 'trumps' the other. The exercise of parallel analysis requires the 
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court to examine the justification for interfering with each right and the 

issue of proportionality is to be considered in respect of each. It is not a 

mechanical exercise to be decided upon the basis of rival generalities. An 

intense focus on the comparative importance of the specific rights being 

claimed in the individual cases is necessary before the ultimate balancing 

test in the terms of proportionality is carried out.’ 

 

27. It is established law that the children’s interests are not paramount. However, as Munby 

J reaffirmed in Re Webster, the children’s interests are a ‘major factor’ and are ‘very 

important’ but they are not determinative in deciding the applications (Re Webster, at 

[56]; Newman v Southampton City Council [2021] 1 WLR 2900, at [67]).  In this 

regard, the following principles apply: 

a. Children have independent privacy rights of their own, distinct from 

those of each of their parents (PJS v News Group Newspapers 

[2016] 2 FLR 251, at [72]; Newman, at [67]). 

b. The interests of the children, although not paramount, must be a 

primary consideration. In other words, ‘they must be considered 

first, though they can, of course, be outweighed by the cumulative 

effect of other considerations’ (ZH (Tanzania) v Secretary of State 

for the Home Department [2011] 2 AC 166, at [33]; Re J (A 

Child) [2013] EWHC 2694 (Fam), at [22]). 

c. The court should not treat it as inevitable that publicity would have 

an adverse impact on children. In each case, the impact on the child 

of publication must be assessed by reference to the evidence before 

the court, rather than by reference to a presumption that publicity 

will be inevitably harmful to the child (Clayton v Clayton [2007] 1 

FLR 11, at [51]).  

d. However, as Baroness Hale stated in PJS v News Group 

Newspapers [2016] 2 FLR 251, at [72], ‘it is simply not good 

enough to dismiss the interests of any children who are likely to be 

affected by the publication of private information about their parents 

with the bland statement that “these cannot be a trump card”.’ 

e. As Macdonald J recognised in HRH Prince Louis of Luxembourg v HRH 

Princess Tessy of Luxembourg [2018] 2 FLR 480, at [89], in the context of 

marital breakdown ‘the stability of the children’s circumstances should be 

preserved to the greatest extent possible…this will extend to ensuring that the 
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children are not adversely affected by publicity surrounding the breakdown 

and re-constitution of their family life’.  

 

28. Where a child's interests are involved, there is much to be said for considering those 

interests first, so that the risk that they may be undervalued in a more open-ended 

inquiry can be avoided: H(H) v Deputy Prosecutor of the Italian Republic, Genoa 

(Official Solicitor Intervening) [2012] UKSC 25, [2013] 1 AC 338 at [144]5. 

 

29. Some guidance as to the approach to be adopted in relation to the publication of 

judgments, and in particular the differing starting points depending on its subject-

matter, can be derived from the Practice Guidance issued by Sir James Munby P, 

Transparency in the Family Courts: Publication of Judgments, dated 16th January 

2014. This provides that: 

 

a. A judgment arising from ‘a substantial contested fact-finding 

hearing at which serious allegations...have been determined’ ‘must 

ordinarily’ be published (paragraphs 15 and 17). 

b. Permission to publish a judgment should always be given 

whenever the court concludes that publication would be in the 

public interest (paragraphs 15 and 16). 

c. Permission may be given whenever an application for publication 

is made and the court concludes that permission should be given 

(paragraph 18). 

d. The court must have regard to all the circumstances and any 

relevant ECHR rights (paragraph 19). 

e. The children who are the subject of the proceedings in the family 

courts, and other members of their family, should not normally be 

named in the judgment approved for publication unless the court 

otherwise orders (paragraph 20(ii). 

 

30. At paragraph 20 of the 2014 Guidance, “In all cases where the judge gives permission 

for a judgment to be published: 

 

i. … 
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ii. The children who are the subject of the proceedings in the family courts, 

and other members of their family … should not normally be named in the 

judgment approved for publication unless the judge otherwise orders;  

iii. Anonymity in the judgment as published should not normally extend beyond 

protecting the privacy of the children and adults who are the subject of the 

proceedings and other members of their families, unless there are 

compelling reasons to do so.” (added emphasis) 

 

31. The Anonymisation Guidance (Practice Guidance: Family Court – 

Anonymisation Guidance (December 2018)).1encourages judges to refer to two 

checklists, annexed to the Guidance, when publishing any judgment in a family case 

relating to children.  The checklists address two aspects of anonymisation and the 

avoidance of identification of children in judgments placed in the public arena: (a) 

personal and geographical indicators in judgments and (b) the treatment of sexually 

explicit descriptions of the sexual abuse of children.  

 

32. A relevant factor in the balancing exercise is the extent to which information is already 

in the public domain.  This so both as a matter of common sense, but also as a result 

of section 12(4) of the Human Rights Act 1998, which requires the court, inter alia, to 

‘have particular regard to the importance of the Convention rights to freedom of 

expression and…to the extent to which the material has…become available to the 

public’.  

 

33. Where information is in the public domain, this may justify an argument in favour of 

publication. However, this is not automatic. In H v A (No. 2) [2015] EWHC 2630 

(Fam), at [47], Macdonald J explained that: 

‘In recent times the principles governing what may be termed the ‘public 

domain proviso’ have undergone considerable development to the point 

where (in cases where the complaint under Art 8 is one of intrusion rather 

than simply breach of confidentiality per se) even if the relevant information 

is in the public domain the repetition of that information will, in an 

appropriate case, be restrained as amounting to unjustified interference with 

the private lives not only of that subject but also of those who are involved 

with him or her.’ 

34. When assessing arguments in relation to information in the public domain, the Court 

must have regard to the nature and scope of the families’ Article 8 rights. In H v A 

(No. 2), MacDonald J described the scope of Article 8 as ‘a wide one, encompassing 

 
1 Practice Guidance:  Anonymisation and avoidance of the identification of children and the treatment of explicit 

description of the sexual abuse of children in Judgments intended for the public area.  December 2018.  Sir 

Andrew McFarlane P. 
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not only the narrow concept of personal freedom from intrusion but also 

psychological and physical integrity, personal development and the development of 

social relationships and physical and social identity.’ 

 

35. In Bristol City Council v NGN Ltd [2012] EWHC 3748 (Fam) Baker J (as he then 

was) explained the two components of the right to privacy as follows: 

‘The right to privacy comprises two core components characterised in one 

academic authority (Law of Privacy and the Media, 2 edition, 2011, Warby, 

Moreham and Christie) as “unwanted access to private information and 

unwanted access to [or intrusion into] one's … personal space” and 

labelled more succinctly by Tugendhat J in Goodwin v NGN Ltd and VBN 

[2011] EWHC 1437 (QB) at para [85] as “confidentiality” and 

“intrusion”. Manifestly, the intrusive component of the right includes 

unwanted interference into the life of the household as well as the private 

life of the individual.’ 

 

36. It is in this context that the court must consider arguments in relation to information in 

the public domain. For example, in Attorney-General v Guardian Newspapers 

[1990] 1 AC 109 Lord Goff, at 282, stated that: 

‘Once [information] has entered what is usually called the public domain 

(which means no more than the information in question is so generally 

accessible that, in all the circumstances, it cannot be regarded as 

confidential) then, as a general rule, the principle of confidentiality can 

have no application to it’  

 

37. On the other hand, Tugendhat J in JIH v News Group Newspapers Ltd [2011] 1 

WLR 1645, at [59], stated that, where the complaint is one of press intrusion: 

‘…even when that information is not secret or unknown…the repetition of 

known facts about an individual may amount to unjustified interference with 

the private lives not only of that person but also of those who are involved 

with him”’ 

 

38. Tugenhat J explained the rationale for this in CTB v News Group Newspapers [2011] 

EWHC 1326, at [24]: ‘with each exposure of personal information or allegations, 

whether by way of visual images or verbally, there is a new intrusion and occasion for 

distress or embarrassment”’. These principles were reaffirmed by the Supreme Court 

in PJS v News Group Newspapers. 
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39. Finally, the court must also adopt a realistic approach to what constitutes information 

in the public domain. In F v Newsquest Ltd [2004] EWHC 762 (Fam), Munby J 

stated as follows, at [66]: 

‘…with the advent of the internet, and in a world where there is an almost 

infinite quantity of accessible information, it is impossible to see the public 

domain as something which has clear boundaries…[A]lthough some 

information will be manifestly well-known so that re-publication will have 

comparatively little effect, other information may be obscure so that re-

publication could have a very significant effect…[W]hereas some 

information, once in the public domain, will stay there permanently, other 

information may in reality disappear from the public domain after time, in 

the sense that although it remains in a cuttings file or a database it never or 

hardly ever sees the light of day’. 

 

 

36. In this case Lieven J was required to have regard to the fact that significant information as 

to the appellant’s ‘sexual misconduct’ was in the public domain.  Further it was a relevant 

factor in her analysis of the Article 10 considerations that the material the father put into 

the public domain was ‘materially inconsistent with the findings in the Judgment’ (of HHJ 

Williscroft) [see paragraph 49 Judgment of Lieven J] and she noted the necessity of 

permitting the press to correct the narrative set by the father. 

 

Grounds of Appeal 

37. There is considerable overlap between the Grounds of Appeal and therefore Grounds 1, 3, 

4 and 5 are taken together in this document. 

 

Ground 1 

Whether the learned Judge erred in law by identifying mother and father and thereby 

making the identification of X inevitable, (as the learned Judge expressly acknowledged 

when responding to Mr Farmer’s oral submissions in reply)? 

 

Ground 3 

Whether the learned Judge erred in law by giving precedence to article 10 over article 8 

undertaking the balance exercise between the two articles? 

 

Ground 4 

Whether the learned Judge erred in law by publishing a rape finding against the father in 

circumstances where publication will inevitably identify X? 
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Ground 5 

Whether the learned Judge erred in law in assessing X’s article 8 rights: 1. By failing to 

assess the best interests of the child as a primary consideration in accordance with the 

approach of Lord Hodge in FZ (Congo) v Secretary of State for the Home Department [2013] 

1 WLR 3690; 2. failing to apply the principles of the European Court of Human Rights 

relevant to contact disputes, as required by s.2(1) of the HRA; 3. failing to apply the correct 

test when assessing the impact of publication on X’s article 8 rights in accordance with 

Weller v Associated Newspapers [2016] 1 WLR 1541; and 4. purporting to find she was as 

“confident as I can be that X will be protected from the ramifications of the publication of 

the judgment” in the absence of any effective measures to mitigate the adverse consequences 

of publishing the Judgments. 

 

38. It was accepted and acknowledged by the Guardian that identification of the parents in this 

case could lead to the identification of X as the child of the parents.  That was prominent 

in the judge’s thinking as set out in her judgment in particular at paragraphs 56-58 where 

she reached her conclusions as to the impact of publication on X’s Article 8 right to respect 

for  private and family life.  The exercise on which the Judge embarked is not merely 

confined to the question of whether the identification of X as a consequence of publication 

would result in an impermissible breach of the Article 8(1) private life rights of X.  It is of 

course trite to observe that the evaluative judgment undertaken by Lieven J necessitated a 

full and thorough consideration of the competing rights of others and the proportionality of 

the impact on X’s private life.  That is the nature of the Article 8(2) exercise.   

 

39. In any case where publication of information from proceedings including a judgment in a 

Children Act case is at issue, the Court is not merely considering whether the child will be 

identified but the consequence of identification.  In those circumstances it must be 

demonstrated that publication will be to the detriment of the child so as to tip the balance 

against publication.   It is right to acknowledge that in the vast majority of cases publication 

leading to identification will be detrimental.  But it is not always so.  For the Guardian in 

this case careful thought had to be given to that question.  It lead her to modify her position 

before Lieven J.  It is clear from her Judgment that Lieven J carefully considered the 

Guardian’s view as to impact of identification on X, if identification followed from 

publication.   
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40. It is evident that Lieven J gave careful consideration to the impact of publication on this 

particular child in this case.  That exercise is an evaluative decision by the Judge and this 

Court should be reluctant to interfere.  It is an unusual decision made against the backdrop 

of the unique circumstances of the case.    There was a clear evidential basis for Lieven J 

to reach the conclusion she did namely that a child of X’s age would simply not be aware 

of the fact of publication, or be exposed to the consequences of publication nor would X 

be directly exposed to publication on social media or any other source.  At paragraph 57 

Lieven J observed that: 

 

“It may be that there will continue to be some media interest in years to come, 

and things said on the internet do frequently remain in perpetuity.  However, 

firstly, the likelihood is that the media storm, if there is one, will pass fairly 

quickly.  Secondly, explanations are going to have to be given to X in any event, 

at an age appropriate time, given the sexting scandal and contrainsts over  

contact with  Father.  I am therefore as confident as I can be that X will be 

protected from the ramifications of publication of the Judgement”. 

 

41. The appellant’s case as to identification of X constituting an error of law (Ground 1) is 

reductive and it ignores the fact that it was the consequence of publication rather than the 

mere fact of identification that the Court was required to confront.  It is clear from the 

judgment that Lieven J addressed head-on the possibility of identification and the 

consequence of it.  She was satisfied that it would not ultimately be to X’s detriment.  As 

such she was entitled to conclude that other considerations arising under Article 10 were to 

be preferred in her analysis and conclusion. 

 

42. It follows from the submissions above that the appellant’s Ground 3 is similarly not made 

out.  The route whereby the Judge arrived at her conclusion that the Article 10 

considerations trumped those under Article 8 on the facts of this case, was clearly mapped 

out by her in the Judgment.  It was open to her to reach the view that she did as to impact 

of publication on X given the evidence that she had before her and in particular given the 

position taken by X's Guardian who was satisfied that owing to X's age the impact was 

likely to be minimal and remote.   
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43. It is clear that throughout his submissions in the Court below and indeed in this appeal the 

father conflates the impact on X of the harm that he himself was found to have inflicted on 

 mother with the impact on X of ‘identification’.    The appellant’s conduct as found by 

HHJ Williscroft was damaging to the mother causing her physical, emotional and 

psychological harm.  The Court will in due course consider the extent to which the impact 

on the mother of that abuse and violence had or has any effect on X.    There is a separate 

and related issue which is that X will, as Lieven J noted, need to learn of the history of  

father’s conduct to explain why  relationship with him is restricted.  These issues were 

not matters which impacted on the decision as to publication because of X’s age.  Whether 

the judgement is published or not X will need to know some information about the serious 

violence that the appellant inflicted on the mother.   

 

44. The appellant’s contention in Ground 4 that the learned judge erred in law by permitting 

the publication of a finding that he raped the mother ‘in circumstances where publication 

will inevitably identify X’ is fundamentally problematic.  There is a significant amount of 

information in the public domain about the appellant’s sexual misconduct.  In the 

publication of that information X has already been identified.  Lieven J concluded that a 

powerful factor weighing in favour of publication was the necessity of permitting the media 

and the mother to correct the false narrative which had resulted from the appellant’s own 

accounts given to the media.    The father’s contention that publication of the finding that 

he had raped the mother was an error of law must be evaluated in the context of the false 

narrative requiring correction in large measure owing to his decision to place it in the public 

domain.  As the Judge concluded at paragraph 58, the issue is not that publication of the 

findings will impact on X, it is the findings per se which will ultimately affect the 

relationship with X’s father. 

 

45. The question of whether the Judge properly identified and evaluated X’s Article 8 rights 

has been addressed in this document but the following additional points are made in respect 

of Ground 5: 

 

a. Lieven J explicitly and directly addressed the child’s best interests and whether they 

were a or the primary consideration in this case.  It is clear from her analysis that 

they weighed heavily in the balancing exercise but the mere fact that they did not tip 

the balance against publication does not negate the validity of the exercise which 

she undertook or the conclusions that she reached. 
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b. It is entirely unclear in what way Lieven J failed to ‘apply the principles of the 

European Court of Human Rights relevant to contact disputes.’  She explicitly noted 

at paragraph 58 the impact of the findings against the father on the child’s 

relationship with  father.  But she rightly distinguished that impact from the 

consequence of publication which given X’s age she considered to be manageable 

and limited. 

c. The appellant made no proposal in the Court below or in the Grounds of Appeal as 

to steps that should be taken to ‘mitigate the adverse consequences of publishing the 

Judgements’.  But in any event Lieven J was satisfied that the adverse consequences 

were minimal. 

 

Ground 2 

Whether the learned Judge erred in law by interpreting s.97 of the Children Act 1989 in 

accordance with s.3 HRA 1998 by simply applying the erroneous approach propounded by 

Munby J in Norfolk County Council v Webster [2007] 1 FLR 1146? 

 

46. It did not form any party of the appellant’s oral or written case before Lieven J Munby J 

was wrong when he construed section 97(4) as being Convention-compliant under section 

3 HRA 1998 at first instance.  Paragraph 63 of the appellant’s third skeleton argument 

(dated 12 July 2021) confirmed, “At para 12 of her Skeleton Ms Tickle submits that s 97 

must be construed in a Convention compliant way. We do not dispute that contention…”  

  

47. The appellant has not sought permission to argue this new point on appeal nor explained 

his change in position between the full hearing and appeal.  The Court is invited to refuse 

the appeal on this ground.  In Notting Hill Finance Limited v Nadeem Sheikh [2019] 

EWCA Civ 1337 (an appeal in which a NHF sought to overturn a decision permitting a 

previously unrepresented Defendant to rely on a defence not raised at a summary hearing 

in favour of the Claimant) Snowden J addressed the legal principles relevant to raising a 

new point on appeal:   

 

“ 21. There is no dispute that an appellate court has a general discretion 

whether to allow new points to be taken on appeal. 

22. In seeking to identify more specifically how the court should approach this 

exercise of discretion, HHJ Godsmark QC relied heavily on the extract from 

May LJ’s judgment in Jones to which I have referred above. This passage 
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features prominently and is quoted verbatim in the relevant notes in the White 

Book to which the Judge was referred.  

23. Surprisingly, however, those notes do not refer to the most authoritative and 

frequently applied statement of the approach of an appellate court to the 

question of whether to permit a new point to be taken on appeal. That statement 

appears in the judgment of Nourse LJ in Pittalis v Grant [1989] QB 605 at page 

611,  

“The stance which an appellate court should take towards a point not 

raised at the trial is in general well settled: see Macdougall v. Knight 

(1889) 14 App. Cas. 194 and The Tasmania (1890) 15 App. Cas. 223. 

It is perhaps best stated in Ex parte Firth, In re Cowburn (1882) 19 

Ch.D. 419, 429, per Sir George Jessel M.R.:  

"the rule is that, if a point was not taken before the tribunal 

which hears the evidence, and evidence could have been 

adduced which by any possibility would prevent the point from 

succeeding, it cannot be taken afterwards. You are bound to 

take the point in the first instance, so as to enable the other 

party to give evidence."  

Even if the point is a pure point of law, the appellate court retains a 

discretion to exclude it. But where we can be confident, first, that the 

other party has had opportunity enough to meet it, secondly, that he 

has not acted to his detriment on the faith of the earlier omission to 

raise it and, thirdly, that he can be adequately protected in costs, our 

usual practice is to allow a pure point of law not raised below to be 

taken in this court. Otherwise, in the name of doing justice to the other 

party, we might, through visiting the sins of the adviser on the client, 

do an injustice to the party who seeks to raise it.  

24… 

 

25.  The principles were also recently restated by Haddon-Cave LJ in Singh v 

Dass [2019] EWCA Civ 360 at [15]-[18],  

 

“15. The following legal principles apply where a party seeks to raise a 

new point on appeal which was not raised below. 

 

16.   First, an appellate court will not, generally, permit a new point to 

be raised on appeal if that point is such that either (a) it would 

necessitate new evidence or (b), had it been run below, it would have 

resulted in the trial being conducted differently with regard to evidence 

at the trial (Mullarkey v Broad [2009] EWCA Civ 2 at [30] and [49]  

 

17.  Third, even where the point might be considered a ‘pure point of 

law’, the appellate court will only allow it to be raised if three criteria 

are satisfied: (a) the other party has had adequate time to deal with the 

point; (b) the other party has not acted to his detriment on the faith of 

an earlier omission to raise it; and (c) the other party can be adequately 
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protected in costs (R (on the application of Humphreys) v Parking and 

Traffic Appeals Service [2017] EWCA Civ 24 at [29]).”  

 

26. These authorities show there is no general rule that a case needs to be 

“exceptional” before a new point will be allowed to be taken on appeal. Whilst 

an appellate court will always be cautious before allowing a new point to be 

take, the decision whether it is just to permit the new point will depend upon an 

analysis of all the relevant factors. These will include, in particular, the nature 

of the proceedings which have taken place in the lower court, the nature of the 

new point, and any prejudice that would be caused to the opposing party if the 

new point is allowed to be taken.” 

 

47. It is both puzzling and inexplicable that the appellant accepted Munby J’s construction of 

section 97(4) in Webster before Lieven J and that tribunal did not consider or address the 

arguments which the appellant now seeks to run before this Court on appeal.  It is difficult 

to sustain a criticism of the approach taken by Lieven J to this question when she was not 

afforded any opportunity to hear legal argument on it because it simply was not put in issue. 

 

48. In any event it is submitted that the appellant is wrong as to his substantive argument as to 

s.97(4) Children Act 1989 and s.3(1) of the HRA 1998.  It is abundantly clear that the 

intended effect of section 97(2)(a) is to protect the privacy of children who are involved in 

proceedings under the Children Act 1989 or Adoption and Children Act 2002 in that no 

person is permitted to publish material which would identify X.  The court may, if satisfied, 

relax that prohibition under section 97(4) if the welfare of the child requires it.  

 

49. It is incorrect to assert, as the appellant appears to do, that Munby J’s decision to read 

subsection (4) in “so far as it is possible to so” to give effect to section 97 so that it is 

compatible with section 3(1) HRA 1998 went beyond the boundaries of what is permissible.   

The approach taken by Munby J’s revaluation of the text in light of s.3(1) of the Act was 

specifically aimed at preserving the primary purpose of the legislation – which was to 

protect X’s privacy.    It is not sustainable in such circumstances to argue that it failed to 

do so. 

 

50. In Webster Munby J construed section 97(4) in this way [58][59] - 

“In my judgment, s.97(4) cannot be construed in this restrictive way.  In Clayton 

v Clayton, the Court of Appeal held that the effect of s.3 of the Human Rights 

Act 1998 was to require s.97 to be read in a Convention-compliant way, because 

s.97 constitutes a specific restriction on the media’s rights under Art.10.  In the 

same way, s.97(4) must likewise be construed in a Convention-Compliant way, 

not limiting the occasions on which s.97(2) is dispensed with to those where the 
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welfare of the child requires it but extending it to every occasion when proper 

compliance with the Convention would so require.  In other words, the statutory 

phrase “if…the welfare of the child requires it” should be read as a non-

exhaustive expression of the terms on which the discretion can be exercised, so 

that the power is exercisable not merely if the welfare of the child requires it 

but wherever it is required to give effect, as required by the Convention, to the 

rights of others.”  This is a process of construction which, in my judgment, 

comfortably satisfies the criteria identified in Ghaidan Godin-Mendoza [2004] 

UKHL 30, [2004] 2 AC 557, [2004] 2 FLR600 and which is therefore, required 

by s.3. 

 

This point was considered in Clayton v Clayton by Wall LJ, who set out (at 

paras [97]-[99]) the submission of Mr James Price QC to the effect that s.97(4) 

must be constructed in such a way as to permit the court to lift the prohibition 

in s.97(2) where Convention rights required it.  As I read Wall LJ’s judgment 

(at para [100]-[101]), he accepted Mr Price’s submission on this point, as more 

generally on s.97.  Even if that is not so, and even if Wall LJ’s observations on 

the point are purely obiter – and I do not accept either proposition – I am in no 

doubt that Mr Price’s submissions in relation to s.97(4) was correct.  In my 

judgment for eh reasons given by Mr Price in his submissions in Clayton v 

Clayton, and repeated by Mr Warby, Mr Wolanski and Mr Hudson in their 

submissions before me, s.97(4) has to be read as permitting the court to 

dispense with the prohibition on publication in s.97(2) where the right of free 

expression under Art 10 or other Convention rights require it.  To do otherwise 

would…place the child’s interests on a pedestal in a way which is incompatible 

with the Convention.  I agree.” 

 

51. Even if the appellant’s argument that Wall LJ’s observations in Clayton are obiter (and it 

is not accepted they are) it was plainly open to Munby J to take account of the arguments 

advanced on the point in Clayton and construct section 97(4) in a Convention-compliant 

way.  The Judge approach does not, contrary to the appellant’s arguments, stray beyond 

the limits of what is envisaged under section 3 HRA 1998 for these reasons: 

a. The interpretative obligation under section 3 is “a very strong and far reaching 

one” and may in any event require the Court to depart from the legislative 

intention of Parliament (Sheldrake v DPP [2004] UKHL 43 at [28](a)]).  

Furthermore, a declaration of incompatibility is an exceptional course [28(b)] 

that legislators envisaged would rarely arise [28(c)].  The appellant’s argument 

amounts to an invitation to the Court to declare section 97 incompatible. 

b. Munby J’s construction cannot accurately be said to go against the grain of the 

Act, change the substance of the provision completely or violate a cardinal 

principle of the Act simply because its purpose – to protect the Article 8 rights 

of the child – is retained. To suggest that “the construction of Munby J in 

155



 21 

Webster involves rewriting or amending section 97 and oversteps the 

constitutional boundary between interpreting and legislating” (paragraph 

47(b) appellant’s skeleton argument) is unsustainable and incorrect. 

c. whilst it might be argued that Webster expands the scope under which the 

prohibition under section 97(2) can be relaxed by giving effect to other 

Convention rights, such as Article 10, this approach simply lends a gloss to the 

mandatory wording without changing its affect.  X’s Article 8 to respect for 

 private life is not lost; it continues to be a primary consideration, balanced 

against other competing Convention rights; and  

d. Finally, if the appellant’s construction of section 97(4) is correct and Webster  

is beyond the limits of compatibility with section 3 HRA 1998, the test under 

Re S (which the appellant accepted was applicable to the case – see paragraph 

46 of Lieven J’s judgment) is rendered obsolete in ongoing Children Act cases 

because the effect of a finding of incompatibility would promote the child’s 

Article 8 rights to being the primary rather than a primary consideration 

(contrary to  Lord Hoffman in FZ (Congo) v Secretary of State for the 

Home Department [2013] 1 WLR 3690 at [10] that “(1) The best interests of 

a child are an integral part of the proportionality assessment under article 8 

EHCR; (2) In making that assessment, the best interests of a child must be a 

primary consideration, although not always the only primary consideration; 

and the child’s best interests do not of themselves have the status of the 

paramount consideration.” (added emphasis)) 

 

52. It cannot be argued that Lieven J erred in law by applying Webster and this led her to 

breach X’s Article 8 rights because: 

a. The appellant failed to argue section 97(4) at first instance – if there way any 

error the Judge was led into it by the appellant’s concession in his skeleton 

argument; 

b. Webster is settled law and plainly correctly decided in light of Clayton; and 

c. The Judge carried out a careful holistic analysis of the X’s Article 8 rights as 

part of the ultimate balancing exercise in Re S and with reference to the child’s 

particular circumstances and the facts of the case.  

 

54. Ground 2 is not made out.   The appeal should be dismissed. 
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