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IN THE COURT OF APPEAL   
FROM THE HIGH COURT OF JUSTICE      CASE NO: DE19P00318 
FAMILY DIVISION 
 
B E T W E E N: 
 

ANDREW JAMES GRIFFITHS 
Appellant/Applicant 

-and- 
 

LOUISE TICKLE 
First Respondent 

 
-and- 

 
BRIAN FARMER 

Second Respondent 
 

-and- 
 
 

KATE ELIZABETH GRIFFITHS 
Third Respondent 

-and- 
 

X  
(a child acting by  guardian, DEBORAH LAWES) 

Fourth Respondent 
 
 

APPLICANT’S SKELETON ARGUMENT 
 

 
INTRODUCTION 

 

1. The Applicant (the Father) seeks permission to appeal the decision of Lieven J (the learned Judge) 

on 30 July 2021 to grant an application by two journalists, Louise Tickle and Brian Farmer, to publish 

the redacted judgment of HHJ Williscroft made on 27 November 2020 at the Derby Family Court. 

HHJ Williscroft’s Judgment arose out of a fact-finding hearing following Father’s application for 

contact on 6 June 2019 in relation to his child, X, . The learned Judge held that the Article 

10 rights of Mother and the two journalists and Mother’s Article 8 rights outweighed the Article 8 

rights of X to respect for  private and family life. 

 

2. HHJ Williscroft’s fact-finding judgment made significant adverse findings against Father and the 

learned Judge decided to publish the judgment and to identify the parties (and, inevitably, X) so as to 

name and shame Father.    
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3. This case, therefore, involves a radical departure from the established principles developed by the 

Family Court, which have focused primarily on the need to “avoid charges of ‘secret justice’ and to 

promote better understanding of the working of the family courts”, and raises important issues of 

general public importance, since the Judgment in this case can show how the Court approaches fact 

finding hearings, and avoid the charge of ‘secret justice’, without naming the parties. 

 

4. The learned Judge also granted a stay to restrain publication of her Judgment (and the redacted 

Judgment of  HHJ Williscroft) until the Court of Appeal’s determination of Father’s application for 

permission to appeal, upon his undertaking to lodge the papers with the Court of Appeal by 4 pm on 

20 August 2021. Father’s solicitors have complied with that undertaking. Father also seeks an 

immediate anonymity order pending the Court’s determination of his application for permission to 

appeal. 

 

5. Father seeks permission to appeal on the grounds that his appeal has realistic prospects of success 

and/or that it is appropriate to grant permission in accordance with CPR 52.6(1)(b), because the learned 

Judge’s ruling that the Judgment be published (identifying the parties and, inevitably, X)  raises issues 

of general public importance which it is appropriate for the Court of Appeal to entertain. 

 

6. It is respectfully submitted that the learned Judge erred in law: 

 
a. by identifying Mother and Father and thereby making the dentification of X inevitable (as the 

learned Judge expressly acknowledged when responding to Mr Farmer’s oral submissions in 

reply); 

 

b. by interpreting section 97 of the Children Act 1989 in accordance with the erroneous section 3 

HRA interpretation propounded by Munby J in Norfolk County Council v Webster [2007] 1 

FLR 1146; 

 

c. by giving precedence to Article  10 over Article  8 when undertaking the balancing exercise 

between the two articles; 

 

d. by publishing a rape finding against the Father in circumstances where publication will 

inevitably identify X; and 

 

e. in assessing X’s Article  8 rights by: 
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Father’s application to appeal upon the Father’s undertaking that he would lodge the 
papers with the Court of Appeal by 4 pm on 20 August 2021. 

20.8.21 Father’s solicitors lodge papers with Court of Appeal in accordance with his undertaking 
 

FACTUAL BACKGROUND  

8. Mother and Father were married in 2007. X was  The Father was elected an MP in May 

2010 and was a government minister for 6 months between January and July 2018. The Mother became 

an MP in 2019 for the same constituency and remains an MP (Judgment [4]). 

 

9. Lieven J’s Judgment followed a fact-finding hearing during which HHJ Williscroft  heard evidence 

from Mother, Father and other witnesses who were cross examined. HHJ Williscroft  made very 

significant findings against the Father  (Judgment [7]). At the hearing before Lieven J, the journalists, 

Mother, X’s Guardian and Rights of Women all submitted that the names of the parties should be 

published.  Father, however, submitted that there can be no publication of any material that could lead 

to the identification of X.  The hearing was listed for 1 ½ days on 16-17 July 2021 and Father was 

timetabled for 1 ½ hrs to respond to the 5 submissions made in favour of publication. 

 

The relationship between Father and X and their contact with one another 

10.  Father has had contact at the relevant contact centre for 2½ years (other than a period of 

time resulting from the first lockdown). The first order for contact was made on 31 July 2019, prior to 

which Father had been having contact supervised by Mother or .  On 1 April 2021, Father’s 

solicitors emailed the Guardian in support of the resumption of face-to-face contact after the latest 

Covid related restrictions had eased (during which time Father had maintained indirect video contact 

with X): 

“Mr Griffiths and X have had face to face contact at the Contact Centre for 2 ½ years. It 
only moved to virtual contact at the start of January 2021. Even after the fact finding 
hearing, Mr Griffiths had face to face contact with X.   The contact sessions have always 
been successful.  Mr Griffiths arrives 15 minutes prior to any session and leaves after Mrs 
Griffiths.  Mr and Mrs Griffiths have no contact. 
• The Guardian has, to our knowledge, spoken to the Contact Centre.  In the last 2 
½ years of contact there has not been any issues or concerns raised.  The contact reports 
support this and have been extremely positive.  This is not a new contact that is being 
established.  The procedures have been well established and the Contact Centre know the 
family. 
• Since Mr Griffiths has discussed matters with ourselves and also with the Guardian 
he has not contacted Mrs Griffiths whatsoever. Mr Griffiths understands that Mrs Griffiths 
does not want to have any contact with him. During virtual contact, Mrs Griffiths has to 
hold the telephone whilst Mr Griffiths speaks to X. If contact can revert back to face to face 
at the Contact Centre, Mrs Griffiths will be removed from the contact and she will not have 
to see Mr Griffiths at all.  
• We acknowledge the Guardian has recommended a psychological assessment of 
Mr Griffiths and following which he will need to attend a DVPP.  We have written under 
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separate cover in respect of this. We make the point again that supervised contact face to 
face has been the position for the last 2 ½ years. 
• Mrs Griffiths refers to Mr Griffiths’ trauma from his own childhood.  Again, we 
make the point that this is supervised contact and it has been in place for the last 2 ½ years. 
• In so far as the practical arrangements are concerned, as Mrs Griffiths has pointed 
out previously, the journey from Mrs Griffiths house to the Contact Centre takes 45 minutes 
each way and contact is for 2 hours.  3 ½ hours door to door not a whole day.  It takes 
place on a Sunday between 3.00 p.m. and 5.00 p.m. 
• In so far as costs are concerned, there is a cost to pay regardless of whether contact 
is virtual or face to face.  Mr Griffiths’ understands Mrs Griffiths earns £84,000 per 
annum.” 

   

11. Mother responded to this email to the Guardian with her comments.  

 

12. At the conclusion of the fact-finding hearing on 10-13 November 2020, Mother made no application 

to stop contact between X and Father. Mother did not apply to suspend contact after the Dispute 

Resolution Appointment (DRA) which took place on 4 November 2020.  She then suggested face to 

face ought not to resume. Instead, so she suggested, Father should call her phone and she would 

facilitate the WhatsApp video call with X, notwithstanding  position that the sound of Father's voice 

. 

 

13. On 2 January 2021, direct contact moved to virtual indirect contact, not because of anything Father 

did, but because of further Covid restrictions.  Since 2 January 2021, Father has been having indirect 

contact, still facilitated and supervised by the contact centre, twice a week for 30 minutes. Father is 

able to engage with X and play games with , notwithstanding these constraints.  The fact that he is 

able to keep a child of just over  entertained during Zoom calls is a testament to the relationship and 

bond he has formed with X, as identified by the Guardian at paragraph 22 of her report: see below. 

 

14. As recorded in the Order made on 4 June 2021, the Guardian supports the resumption of face-to-face 

contact, provided that the centre are provided with a copy of the Schedule of Findings, can consider 

the Schedule of Findings and undertake any risk assessment they deem necessary. If the centre feel 

able to continue to supervise Father's contact with X, then this is supported by the Guardian. The  

Guardian reached this view after reading comments made to her by email on behalf of both parents 

and upon review of the contact recordings. The Guardian was clear in her report at paragraph 22 that 

X enjoys the time with  Father and that a positive bond has been observed. She continues that it is 

positive that X has been able to continue to have a relationship with  Father throughout  life. 

 

15. Mother sought to stop contact at the DRA. She questioned where contact is leading to but it is, with 

respect, premature to address this question until a risk assessment and psychological assessment of 
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Father is obtained. The Guardian did not agree that contact should stop and supported the resumption 

of face-to-face contact.  

 

16. HHJ Williscroft agreed that face-to-face contact should resume upon the centre completing a risk 

assessment. There have been delays in the centre completing the risk assessment. The Guardian’s 

solicitor confirmed the Schedule of Findings was sent to the contact centre on 28 June 2021, was 

chased for a further response and, on 21 July 2021, said that the Contact Centre has not yet responded.  

 

17. Mother, however, has appealed HHJ Williscroft’s DRA decision on 4 June 2021 in relation to contact, 

and against Mother paying half of the costs of contact and seeking a stay of contact pending the 

outcome of the appeal.  

 

18. Therefore, Father has a continuing relationship with X and has done so since separation,  supported by 

the Guardian in its current format and by HHJJ Williscroft, which is a critical factor for the Court to 

take into account in addressing the journalists’ application to publish the Judgments.   

 

LIEVEN J’S JUDGMENT 

19. In her judgment, the learned Judge set out the law in relation to the Article 8 and Article 10 balancing 

exercise: 

“9. In Re S (A Child) [2004] UKHL 47, the House of Lords was considering whether an 
injunction should be granted to prevent the publication of the identity of a defendant in a murder 
trial for the purpose of protecting the identity of a 9 year old child. At [17] Lord Steyn said: 

“17..The interplay between articles 8 and 10 has been illuminated by the opinions in the 
House of Lords in Campbell v MGN Ltd [2004] 2 WLR 1232 . For present purposes the 
decision of the House on the facts of Campbell and the differences between the majority 
and the minority are not material. What does, however, emerge clearly from the opinions 
are four propositions. First, neither article has as such precedence over the other. 
Secondly, where the values under the two articles are in conflict, an intense focus on the 
comparative importance of the specific rights being claimed in the individual case is 
necessary. Thirdly, the justifications for interfering with or restricting each right must be 
taken into account. Finally, the proportionality test must be applied to each. For 
convenience I will call this the ultimate balancing test. This is how I will approach the 
present case.” 

 
10. In Norfolk County Council v Webster [2007] 1 FLR 1146 Munby J considered the 

construction of s.97 CA where the media were asserting Article 10 rights: 
“58. … because section 97 constitutes a specific restriction on the media's rights 
under Article 10. In the same way, section 97(4) must likewise be construed in a 
Convention-compliant way, not limiting the occasions on which section 97(2) is 
dispensed with to those where the welfare of the child requires it but extending it 
to every occasion when proper compliance with the Convention would so require. 
In other words, the statutory phrase "if × the welfare of the child requires it" should 
be read as a non-exhaustive expression of the terms on which the discretion can be 
exercised, so that the power is exercisable not merely if the welfare of the child 
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requires it but wherever it is required to give effect, as required by the Convention, 
to the rights of others. This is a process of construction which in my judgment 
comfortably satisfies the criteria identified in Ghaidan v Godin-Mendoza [2004] 2 
AC 557, and which is therefore required by section 3.” 

 
11. In Re J (A Child) [2013] EWHC 2694 (Fam) Sir James Munby P (as he had by then become) 

addressed the balancing process between the child’s interests and other considerations at 
[22]: 

“22. The court has power both to relax and to add to the ‘automatic restraints.’ In 
exercising this jurisdiction the court must conduct the ‘balancing exercise’ 
described in In re S (Identification: Restrictions on Publication) 2005] 1 AC 593, 
[2005] 1 FLR 591 , and in A Local Authority v W, L, W, T and R (by the Children's 
Guardian) [2006] 1 FLR 1 . This necessitates what Lord Steyn in Re S , para [17], 
called “an intense focus on the comparative importance of the specific rights being 
claimed in the individual case”. There are, typically, a number of competing 
interests engaged, protected by Articles 6, 8 and 10 of the Convention. I incorporate 
in this judgment, without further elaboration or quotation, the analyses which I set 
out in Re B (A Child) (Disclosure) [2004] EWHC 411 (Fam), [2004] 2 FLR 142 at 
para [93], and in Re Webster; Norfolk County Council v Webster [2007] 1 FLR 
1146 , at para [80]. As Lord Steyn pointed out in Re S , para [25], it is “necessary 
to measure the nature of the impact … on the child” of what is in prospect. Indeed, 
the interests of the child, although not paramount, must be a primary consideration, 
that is, they must be considered first though they can, of course, be outweighed by 
the cumulative effect of other considerations: ZH (Tanzania) v Secretary of State 
for the Home Department [2011] 2 AC 166 , para [33].” 

   

TRANSPARENCY PRINCIPLES APPLICABLE TO PRIVATE LAW FAMILY PROCEEDINGS 

20. In Practice Statement (Family Proceedings: Media Representatives: Applications) [2009] 1 WLR 

1119 (issued to coincide with the change in the rules permitting press attendance at family hearings), 

Sir Mark Potter P explained the rationale for allowing the press to attend hearings.  This was (at [15]) 

to “avoid charges of ‘secret justice’ and to promote better understanding of the working of the family 

courts”. 

 

21. In Practice Guidance (Fam Div: Transparency in the Family Courts: Publication of Judgments) [2014] 

1 W.L.R. 230, Sir James Munby P described its purpose: 

“2.  In both courts there is a need for greater transparency in order to improve public 
understanding of the court process and confidence in the court system. At present too few judgments 
are made available to the public, which has a legitimate interest in being able to read what is being 
done by the judges in its name. The guidance will have the effect of increasing the number of 
judgments available for publication (even if they will often need to be published in appropriately 
anonymised form).…. 

 
The legal framework 
9.  The effect of section 12 of the Administration of Justice Act 1960 is that it is a contempt of court 
to publish a judgment in a family court case involving children unless either the judgment has been 
delivered in public or, where delivered in private, the judge has authorised publication. In the latter 
case, the judge normally gives permission for the judgment to be published on condition that the 
published version protects the anonymity of the children and members of their family …. 
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20.  In all cases where a judge gives permission for a judgment to be published: (i) public 
authorities and expert witnesses should be named in the judgment approved for publication, unless 
there are compelling reasons why they should not be so named; (ii) the children who are the subject 
of the proceedings in the family courts, and other members of their family, and the person who is 
the subject of proceedings under the inherent jurisdiction of the High Court relating to 
incapacitated or vulnerable adults, and other members of their family, should not normally be 
named in the judgment approved for publication unless the judge otherwise orders; (iii) anonymity 
in the judgment as published should not normally extend beyond protecting the privacy of the 
children and adults who are the subject of the proceedings and other members of their families, 
unless there are compelling reasons to do so.” (Emphasis added) 

 

22. The Practice Guidance: Family Court – Anonymisation guidance issued by Sir Andrew McFarlane P 

in December 2018 at [3(a)] confirms that “Anonymisation is not confined to concealing names but 

extends to the avoidance of any materials liable to lead to the identification of the child”. Annex 1 

states in relation to: 

 The date of birth of child: “This is a key risk factor in jigsaw identification of children … 

It is rarely necessary”; 

 Other specific dates in the judgment: “Is the full date of an event essential?  For example, 

the date of a criminal conviction can facilitate a search for the identity of a parent and 

can lead to the identity/location of a subject child”; 

 School, education, issues/ problems: “When considering incidents, remember the details 

you include in a public document may be shared on media/social media and be 

available on the internet for the remainder of a child/young person’s life. Consider 

whether details can be redacted and if timescales are key, whether a broad timeline would 

suffice“;  and  

 naming a local family resource/assessment centre: “These centres are scarce resources: 

some are placed in/close to the communities/wards they serve; confidence and 

engagement in the service is important, not least for the child.  When considering whether 

to name a resource reflect on other geographical/personal indictors and whether naming 

may assist jigsaw identification of a child/family and impede future engagement with the 

service/agency.  Consider using a generic term but if naming is deemed necessary explain 

the decision in the context of risks to a child/family”; and 

 naming the trial court and judge: “In certain instances naming the trial court and judge 

confirms geographical boundaries to the location of a child/family; when combined with 

other information this may contribute to jigsaw identification of some children/young 

people”.  

 

23. In October 2019, Sir Andrew McFarlane P issued the President’s Guidance as to Reporting in the 

Family Courts.  He stated that, when applying to vary or lift reporting restrictions: 
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“14. … having considered the relevant evidence and submissions the court should conduct 
the balancing exercise between privacy and transparency by balancing ECHR, Article 8 
and Articles 6 and 10 and by having regard to the best interests of any child as a primary 
consideration.”

GROUNDS OF APPEAL
(1) Whether the learned Judge erred in law by identifying Mother and Father and thereby making
 the identification of X inevitable

24. The learned Judge’s expressly acknowledged that realistically X must be identified when responding
 to Mr Farmer’s oral reply. That acknowledgment is plainly correct:

a. As she said, “the parties are identifiable even without names by the shortest of internet
searches” (Judgment at [4]); and

b. As Father submitted, Burton is a small place with a population of about 75,000. Mother and
 Father are both well known as MPs in their constituency and their friends (at the very least)
 will know and may talk about the issues in the case.

25. On these facts, it is respectfully submitted that the only practical starting point is that publication of
 the Judgments makes X readily identifiable. The fundamental question posed by this appeal is,
 therefore, whether the inherently uncontrollable and unpredictable consequences of publishing the
 Judgments (with obviously direct and immediate impact on X’s Article 8 rights) is justifiable on
 Article 10 grounds, as the learned Judge found it to be.

(2) Whether the learned Judge erred in law by interpreting section 97 of the Children Act 1989 in
 accordance with the erroneous section 3 interpretation propounded by Munby J in Norfolk
 County Council v Webster [2007] 1 FLR 1146

Section 97 as a matter of ordinary statutory construction
26. Section 97 of the Children Act states:

“(2) No person shall publish to the public at large or any section of the public any material which 
is intended, or likely, to identify—

(a) any child as being involved in any proceedings before the High Court or the family 
court in which any power under this Act or the Adoption and Children Act 2002 may be 
exercised by the court with respect to that or any other child; or
(b) an address or school as being that of a child involved in any such proceedings.
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(3)  In any proceedings for an offence under this section it shall be a defence for the accused to 
prove that he did not know, and had no reason to suspect, that the published material was intended, 
or likely, to identify the child. 
 
(4)   The court or the Lord Chancellor] may, if satisfied that the welfare of the child requires it 
and, in the case of the Lord Chancellor, if the Lord Chief Justice agrees, by order dispense with 
the requirements of subsection (2) to such extent as may be specified in the order. 
 
(5)  For the purposes of this section— 
“publish”  includes—[ 

(a)  include in a programme service (within the meaning of the Broadcasting Act 1990); 
(b)  cause to be published; and 

“material”  includes any picture or representation. 
 
(6)  Any person who contravenes this section shall be guilty of an offence and liable, on summary 
conviction, to a fine not exceeding level 4 on the standard scale ….” 

 

27. Parliament has, therefore created a weighty presumption against publishing Judgments which are 

intended, or likely, to identify a child.  This is plain from the sole prohibition contained in section 

97(2), which can only be derogated from provided the welfare of the child “requires”  identification. 

 

28. As Lord Neuberger held in Williams v Central Bank of Nigeria [2014] A.C. 1189 at [72]: 

“[72] ….  When interpreting a statute, the court's function is to determine the meaning of the words 
used in the statute. The fact that context and mischief are factors which must be taken into account 
does not mean that, when performing its interpretive role, the court can take a free-wheeling view 
of the intention of Parliament looking at all admissible material, and treating the wording of the 
statute as merely one item. Context and mischief do not represent a licence to judges to ignore the 
plain meaning of the words that Parliament has used. As Lord Reid said in Black-Clawson 
International Ltd v Papierwerke [1975] AC 591, 613, “We often say that we are looking for the 
intention of Parliament, but that is not quite accurate. We are seeking the meaning of the words 
which Parliament used”. 

 

29. Accordingly, it is respectfully submitted that, as a matter of ordinary statutory interpretation, the plain 

meaning of section 97(4) is that it imposes a mandatory restriction to dispense with section 97(2): the 

Court is entitled to dispense restricting publication but if, and only if, the Court is satisfied that the 

welfare of X requires it. 

 

30. Nonetheless, the learned Judge purported to rely upon the approach of Munby J (as he then was) in 

Norfolk County Council v Webster and held:    

“6. Section 97 of the Children Act 1989 (‘CA’) prohibits identification of the child as the 
subject of proceedings during the duration of proceedings. This prohibition can be relaxed where 
the interests of the child “requires it”, see s.97(4).” 

  

31. With respect, section 3 of the Human Rights Act 1998 (HRA) does not permit the Court to “relax” a 

mandatory statutory provision when the effect of doing so is to override plain statutory words.  
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Secondly, and in any event, the learned Judge failed to make any findings that X’s interests required 

the Court to relax the prohibition on identifying a child. That failure in itself is fatal to the learned 

Judge’s decision to publish the Judgment. 

The principles to be applied in interpreting legislation under section 3 of the HRA 

32. Section 3(1) of the HRA states: 

“So far as it is possible to do so, primary legislation and subordinate legislation must be read and 
given effect in a way which is compatible with the Convention rights.” 

 

33. In Sheldrake v DPP [2005] 1 A.C. 264 Lord Bingham summarised the principles in relation to the 

section 3 interpretative obligation: 

“28.  The interpretative obligation of the courts under section 3 of the 1998 Act was the subject of 
illuminating discussion in Ghaidan v Godin-Mendoza [2004] 2 AC 557 . The majority opinions of 
Lord Nicholls, Lord Steyn and Lord Rodger in that case (with which Baroness Hale agreed) do not 
lend themselves easily to a brief summary. But they leave no room for doubt on four important 
points. First, the interpretative obligation under section 3 is a very strong and far reaching one, 
and may require the court to depart from the legislative intention of Parliament. Secondly, a 
Convention-compliant interpretation under section 3 is the primary remedial measure and a 
declaration of incompatibility under section 4 an exceptional course. Thirdly, it is to be noted that 
during the passage of the Bill through Parliament the promoters of the Bill told both Houses that 
it was envisaged that the need for a declaration of incompatibility would rarely arise. Fourthly, 
there is a limit beyond which a Convention-compliant interpretation is not possible, such limit 
being illustrated by R(Anderson) v Secretary of State for the Home Department [2003] 1 AC 837 
and Bellinger v Bellinger [2003] 2 AC 467 . In explaining why a Convention-compliant 
interpretation may not be possible, members of the committee used differing expressions: such an 
interpretation would be incompatible with the underlying thrust of the legislation, or would not 
go with the grain of it, or would call for legislative deliberation, or would change the substance of 
a provision completely, or would remove its pith and substance, or would violate a cardinal 
principle of the legislation (paras 33, 49, 110-113, 116). All of these expressions, as I respectfully 
think, yield valuable insights, but none of them should be allowed to supplant the simple test 
enacted in the Act: "So far as it is possible to do so ..." While the House declined to try to formulate 
precise rules (para 50), it was thought that cases in which section 3 could not be used would in 
practice be fairly easy to identify.” 

 

34. The approach in In Re S(Minors) (Care Order: Implementation of Care Plan) [2002] 2 A.C. 291 is of 

particular pertinence to this appeal. In that case, the House of Lords reversed the decision of the Court 

of Appeal in which the Court interpreted the Children Act under section 3 HRA so as introduce a new 

procedure by which the essential milestones of a care plan were identified and “starred”. If a starred 

milestone was not achieved within a reasonable time after the date set at trial, the local authority was 

obliged to inform the child’s guardian of the position. Either the guardian or the local authority would 

then have the right to apply to the Court for further directions.   

 

35. The House of Lords rejected the Court of Appeal’s section 3 interpretation, deciding that any purported 

use of section 3 which departed substantially from a fundamental feature of legislation crossed the 

boundary between interpretation and amendment. A cardinal principle of the Children Act 1989 was 
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that the courts were not empowered to intervene in the way local authorities discharged their parental 

responsibilities under final care orders; the starring system was inconsistent with that important 

element in the scheme of the Children Act 1989; and passed well beyond the boundary of 

interpretation.  

 

36. Lord Nicholls described the correct approach to section 3 in these terms: 

“38.  But the reach of this tool is not unlimited. Section 3 is concerned with interpretation. 
This is apparent from the opening words of section 3(1): “so far as it is possible to do so”. The 
side heading of the section is “Interpretation of legislation”. Section 4 (power to make a 
declaration of incompatibility) and, indeed, section 3(2)(b) presuppose that not all provisions 
in primary legislation can be rendered Convention compliant by the application of section 3(1). 
The existence of this limit on the scope of section 3(1) has already been the subject of judicial 
confirmation, more than once: see, for instance, Lord Woolf CJ in Poplar Housing and 
Regeneration Community Association Ltd v Donoghue [2002] QB 48 , 72-73, para 75 and 
Lord Hope in R v Lambert [2001] 3 WLR 206 , 233-235, paras 79-81. 
  
39.  In applying section 3 courts must be ever mindful of this outer limit. The Human Rights 
Act reserves the amendment of primary legislation to Parliament. By this means the Act seeks 
to preserve parliamentary sovereignty. The Act maintains the constitutional boundary. 
Interpretation of statutes is a matter for the courts; the enactment of statutes, and the 
amendment of statutes, are matters for Parliament. 
  
40.  Up to this point there is no difficulty. The area of real difficulty lies in identifying the limits 
of interpretation in a particular case. This is not a novel problem. If anything, the problem is 
more acute today than in past times. Nowadays courts are more “liberal” in the interpretation 
of all manner of documents. The greater the latitude with which courts construe documents, 
the less readily defined is the boundary. What one person regards as sensible, if robust, 
interpretation, another regards as impermissibly creative. For present purposes it is sufficient 
to say that a meaning which departs substantially from a fundamental feature of an Act of 
Parliament is likely to have crossed the boundary between interpretation and amendment ….” 

 

37. The limits of section 3 were stressed by Lord Bingham in R(Anderson) v Secretary of State for the 

Home Department [2003] 1 AC 837.  In that case, the House of Lords had to interpret section 29 of 

the Crime (Sentences) Act 1997 (which confers a power on the Home Secretary to release convicted 

murderers) in accordance with section 3.  As Lord Bingham stated at [6], section 29 states: 

“(1) If recommended to do so by the Parole Board, the Secretary of State may, after consultation 
with the Lord Chief Justice together with the trial judge if available, release on licence a life 
prisoner who is not a discretionary life prisoner. 
 
(2) The Parole Board shall not make a recommendation under subsection (1) above unless the 
Secretary of State has referred the particular case, or the class of case to which that case belongs, 
to the Board for its advice." 
 
This section, no doubt deliberately, gives little indication of the procedures which in practice follow 
imposition of a mandatory life sentence on a convicted murderer, although for some years now 
those procedures have been well understood and routinely followed in practice.” 
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38. Lord Bingham ruled on the parties’ submissions about the section 3 interpretation: 

“30.   As observed in paragraph 6 above, Parliament did not attempt to prescribe the procedures 
to be followed in fixing the tariff of a convicted murderer. But some things emerge clearly from this 
not very perspicuous section. The power to release a convicted murderer is conferred on the Home 
Secretary. He may not exercise that power unless recommended to do so by the Parole Board. But 
the Parole Board may not make such a recommendation unless the Home Secretary has referred 
the case to it. And the section imposes no duty on the Home Secretary either to refer a case to the 
board or to release a prisoner if the board recommends release. Since, therefore, the section leaves 
it to the Home Secretary to decide whether or when to refer a case to the board, and he is free to 
ignore its recommendation if it is favourable to the prisoner, the decision on how long the convicted 
murderer should remain in prison for punitive purposes is his alone. It cannot be doubted that 
Parliament intended this result when enacting section 29 and its predecessor sections. An entirely 
different regime was established, in the case of discretionary life sentence prisoners, in section 28 
. The contrast was plainly deliberate. In section 1(2) of the Murder (Abolition of Death Penalty) 
Act 1965 , Parliament was at pains to give judges a power to recommend minimum periods of 
detention, but not to rule. That was for the Home Secretary. To read section 29 as precluding 
participation by the Home Secretary, if it were possible to do so, would not be judicial 
interpretation but judicial vandalism: it would give the section an effect quite different from that 
which Parliament intended and would go well beyond any interpretative process sanctioned by 
section 3 of the 1998 Act (In re S (Minors) (Care Order: Implementation of Care Plan) [2002] 2 
AC 291,  para 41).” 
 

Summary of Appellant’s submissions on interpreting section 97 in accordance with section 3 HRA  

39. As a matter of ordinary statutory interpretation, the plain meaning of section 97(4) is that it imposes a 

mandatory restriction on the Court before it becomes entitled to dispense with prohibition on 

publication under section 97(2) – a restriction which is confined solely to the ground that X’s welfare 

requires dispensing with publication. 

 

40. The language of section 3 is that “so far as it is possible to do so, primary legislation and subordinate 

legislation must be read and given effect in a way which is compatible with the Convention rights”. 

 

41. The application of section 3 in R v A (No 2) [2002] 1 A.C. 45 is instructive. In that case, a defendant 

charged with rape sought leave under section 41 of the Youth Justice and Criminal Evidence Act 1999 

to adduce evidence and to ask questions concerning an alleged consensual sexual relationship between 

himself and the complainant. Section 41(3)(c),1 construed in accordance with section 3 meant that, 

where necessary, the test of admissibility was whether the evidential material was so relevant to the 

issue of consent that to exclude it would endanger the fairness of the trial under Article  6.  Section 3 

 
1   Section 41(3) states that “(3) This subsection applies if the evidence or question relates to a relevant issue in the case … or (c) it 
is an issue of consent and the sexual behaviour of the complainant to which the evidence or question relates is alleged to have been, 
in any respect, so similar—(i) to any sexual behaviour of the complainant which (according to evidence adduced or to be adduced 
by or on behalf of the accused) took place as part of the event which is the subject matter of the charge against the accused, or (ii) 
to any other sexual behaviour of the complainant which (according to such evidence) took place at or about the same time as that 
event, that the similarity cannot reasonably be explained as a coincidence”. 
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permitted the Court to exercise a discretion under section 41 so as to give effect to Article 6, if this 

was appropriate in the particular circumstances of the case. 

 

42. However, the interpretive obligation under section 3 HRA does not entitle the Court to ignore the 

mandatory obligation in section 97(4), namely, to be “satisfied” that X’s welfare “requires” it to 

dispense with the prohibition on publication in section 97(2). In other words, section 97 cannot be 

interpreted in such a way as to override the mandatory obligation in section 97(4), thus rendering the 

Court’s clearly articulated statutory duty nugatory: 

 
a. Such an interpretation is simply not “possible”, having regard to the statutory language of 

section 97.  The language of section 97 is being strained beyond breaking point. 

 

b. It cuts against the “grain” of  the clear and unambiguous meaning of section 97 per Lord 

Bingham Sheldrake [28]. 

 

c. It does not authorise the Court to interpret legislation so as to rewrite legislation or to ignore 

plain statutory language.  

 

d. It fails to “preserve parliamentary sovereignty” and/or to recognise how the HRA “maintains 

the constitutional boundary”: per Lord Nicholls in Re S(Minors) (Care Order: Implementation 

of Care Plan) [39].  

 

e. “Interpretation of statutes is a matter for the courts; the enactment of statutes, and the 

amendment of statutes, are matters for Parliament”: per Lord Nicholls.  

 

43. Accordingly, Munby J in Norfolk County Council v Webster erred in law when interpreting section 97 

in accordance with section 3. As Lord Neuberger held in Willers v Joyce (No 2) [2018] A.C. 843 [9], 

so “far as the High Court is concerned, puisne judges are not technically bound by decisions of their 

peers, but they should generally follow a decision of a court of co-ordinate jurisdiction unless there is 

a powerful reason for not doing so”. It is therefore submitted that the Court should now overrule 

Norfolk County Council v Webster for the reasons set out below. 

 

44. Furthermore, by erring in law through applying the approach of Munby J to section 97(4) of the 

Children Act, the learned Judge breached Article  8, itself.  Article  8(2) requires an interference to be 

“in accordance with the law” and where there is no domestic basis for an interference, Article  8 is 

breached: see Khan v United Kingdom (2001) 31 E.H.R.R. 45.  In that case, the applicant was convicted 
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of serious drugs offences solely on the ground of evidence obtained by a secret listening device. The 

ECtHR held that there was no statutory system to regulate use of covert listening devices and the 

interference with the applicant’s privacy breached Article  8(2), because it was not “in accordance 

with law”. 

 

Criticisms of Munby J’s approach in Norfolk County Council v Webster 

45. Webster concerned the right of access to, and reporting of, care proceedings in the family courts. 

Munby J (as he then was) found that an order restricting access by the media to an interim hearing 

within care proceedings was too wide and that it interfered disproportionately with the freedom of 

expression of the parents whose child was the subject of the proceedings. 

 

46. In relation to section 97 of the Children Act 1989, Munby J held: 

“52. The meaning and effect of section 97 has recently been considered by the Court of Appeal in 
Clayton v Clayton [2006] 3 WLR 599, where it was held that the prohibition in section 97(2) comes 
to an end when the proceedings are concluded. The common belief (which I confess I shared) that 
the statutory prohibition outlasted the existence of the proceedings has now been exploded for what 
it always was - yet another of the many fallacies and misunderstandings which have tended to 
bedevil this particular area of the law. On the other hand, and as Sir Mark Potter P was at pains 
to point out (at para [53]), the fact that, following an end to the proceedings, the prohibition on 
identification under section 97 will cease to have effect does not of course mean that the provisions 
of section 12 of the Administration of Justice Act 1960 are diluted or otherwise affected. The 
limitation upon reporting information relating to the proceedings themselves under section 12 of 
the 1960 Act will remain. 
 
53. So much for the automatic restraints which apply in cases of this kind. But it is clear that the 
court has power both to relax and to increase these restrictions. A judge can authorise disclosure 
of what would otherwise be prohibited. And a judge can impose additional restrictions. This 
involves the exercise of discretion - the carrying out of a balancing exercise - where a number of 
often conflicting rights and interests have to be balanced. How is this exercise to be performed? 
 
54. The answer is provided by the speech of Lord Steyn in In re S (A Child) (Identification: 
Restrictions on Publication) [2005] 1 AC 593, at para [17]: 

"The interplay between articles 8 and 10 has been illuminated by the opinions in the House 
of Lords in Campbell v MGN Ltd [2004] 2 AC 457. For present purposes the decision of 
the House on the facts of Campbell and the differences between the majority and the 
minority are not material. What does, however, emerge clearly from the opinions are four 
propositions. First, neither article has as such precedence over the other. Secondly, where 
the values under the two articles are in conflict, an intense focus on the comparative 
importance of the specific rights being claimed in the individual case is necessary. Thirdly, 
the justifications for interfering with or restricting each right must be taken into account. 
Finally, the proportionality test must be applied to each. For convenience I will call this 
the ultimate balancing test." 

 
55. In A Local Authority v W [2006] 1 FLR 1, [2005] EWHC 1564 (Fam), at para [53], Sir Mark 
Potter P summarised the effects of the judgment in In re S in this way: 

"There is express approval of the methodology in Campbell v MGN Ltd [2004] 2 AC 457 
in which it was made clear that each article propounds a fundamental right which there is 
a pressing social need to protect. Equally, each article qualifies the right it propounds so 
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far as it may be lawful, necessary and proportionate to do so in order to accommodate the 
other. The exercise to be performed is one of parallel analysis in which the starting point 
is presumptive parity, in that neither article has precedence over or `trumps' the other. The 
exercise of parallel analysis requires the court to examine the justification for interfering 
with each right and the issue of proportionality is to be considered in respect of each. It is 
not a mechanical exercise to be decided upon the basis of rival generalities. An intense 
focus on the comparative importance of the specific rights being claimed in the individual 
cases is necessary before the ultimate balancing test in the terms of proportionality is 
carried out." 
 

56. It is clear from In re S and W that in this context at least the interests of the child are not 
paramount. Nor is there anything novel in this. As I said in Re X (Disclosure of Information) [2001] 
2 FLR 440 at para [23], summarising the relevant pre-Convention case-law: 

"The interests of the child (which typically point against disclosure) are a "major factor" 
and "very important". But it is clear that the child's interests are not paramount." 

 
57. In the present case counsel have raised an important question as to how section 97(4) is to be 
construed. The point arises because, as will be recalled, the power to dispense with section 97(2) 
is, on the face of it, confined by section 97(4) to those situations where "the welfare of the child 
requires it". 
 
58. In my judgment section 97(4) cannot be construed in this restrictive way. In Clayton v Clayton 
[2006] 3 WLR 599, the Court of Appeal held that the effect of section 3 of the Human Rights Act 
1998 was to require section 97 to be read in a Convention-compliant way, because section 97 
constitutes a specific restriction on the media's rights under Article 10. In the same way, section 
97(4) must likewise be construed in a Convention-compliant way, not limiting the occasions on 
which section 97(2) is dispensed with to those where the welfare of the child requires it but 
extending it to every occasion when proper compliance with the Convention would so require. In 
other words, the statutory phrase "if the welfare of the child requires it" should be read as a non-
exhaustive expression of the terms on which the discretion can be exercised, so that the power is 
exercisable not merely if the welfare of the child requires it but wherever it is required to give 
effect, as required by the Convention, to the rights of others. This is a process of construction 
which in my judgment comfortably satisfies the criteria identified in Ghaidan v Godin-Mendoza 
[2004] UKHL 30, [2004] 2 AC 557, and which is therefore required by section 3. 
 
59. This point was considered in Clayton v Clayton [2006] 3 WLR 599, by Wall LJ, who set out (at 
paras [97]-[99]) the submission of Mr James Price QC to the effect that section 97(4) must be 
construed in such a way as to permit the court to lift the prohibition in section 97(2) where 
Convention rights required it. As I read Wall LJ's judgment (at paras [100]-[101]) he accepted Mr 
Price's submissions on this point, as more generally on section 97. Even if that is not so, and even 
if Wall LJ's observations on the point are purely obiter - and I do not accept either proposition - I 
am in no doubt that Mr Price's submission in relation to section 97(4) was correct. In my judgment, 
for the reasons given by Mr Price in his submissions in Clayton v Clayton, and repeated by Mr 
Warby, Mr Wolanski and Mr Hudson in their submissions before me, section 97(4) has to be read 
as permitting the court to dispense with the prohibition on publication in section 97(2) where the 
right of free expression under Article 10 or other Convention rights require it. To do otherwise 
would, as Mr Warby put it, place the child's interests on a pedestal in a way which is incompatible 
with the Convention. I agree …. 
 
62. It follows, in my judgment, that section 97(4) must be construed in such a way as to permit the 
court to lift the prohibition in section 97(2) where Convention rights require it.” 

 

47. With respect, it is submitted that the reasoning in Webster cannot be sustained: 
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a. Contrary to Munby J’s holding at [59], the views of Wall LJ in Clayton v Clayton are obiter.  

The ratio of that decision is that the prohibition on publication in section 97(2) was limited to 

the duration of the proceedings and that, since it constituted a restriction on the media's right 

of freedom of expression under Article  10, the Court was required to limit section 97(2) to the 

straightforward reading of those words. 

 

b. As submitted above, section 3 of the HRA does not permit the Court to override the mandatory 

obligation in section 97(4)  to dispense with the prohibition against publication in section 97(2) 

solely on the ground that the Court is satisfied that the welfare of X requires it. The construction 

of Munby J in Webster involves rewriting or amending section 97 and oversteps the 

constitutional boundary between interpretation and legislating. 

 

Conclusion on section 3 HRA  

48. Accordingly, it is respectfully submitted that the learned Judge erred in law in her application  of 

section 97(4). 

 

(3) Whether the learned Judge erred in law by giving precedence to Article  10 over Article  8 when 

undertaking the balance exercise between the two articles 

 

49. The learned Judge began the balancing exercise by examining Article  10 (at [47]), stating that “open 

justice is of vital importance to a democratic society and a properly functioning legal system” and any 

“infringement needs to be carefully justified”.  She found “there is a considerable and legitimate public 

interest” in publishing the Judgment and identifying Mother and Father.   

 

50. She addresses these Article  10 factors from [47-54].  At [48] she states that “the mere fact [Father] 

was an MP, let alone a Minister, means there is a strong interest in the public” knowing and finding 

about his conduct.  At [47] she finds that “the information put into the public domain by Father is 

materially inconsistent” with the Judgment’s findings.  At [48] she finds “there is a strong article 10 

right in the media in setting the record straight”, distinguishing Campbell v MGN- which decided the 

case to the opposite effect.  At [51] she refers to the broader public interest in publishing the Judgment 

and identifying the parties in the public, “an important Article 10 consideration in the public seeing a 

judgment such as this, where a powerful man is held into account in respect of his female partner”.  

At [52] she refers to Mother’s right to speak to whomever she pleases under Article 10, her right under 

Article 8 to tell her own story and her personal autonomy and her feelings about being silenced by 

Father’s resistance to the Judgment being published. At [53] she states that “the interference with 
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parent’s is Article 10 rights is likely to be justified by the need to protect the anonymity of the child” 

but that the Court will be slow to be used as a means of one parent seeking control over another, 

particularly where there are findings of coercive control. At [54] she finds that there is “a significant 

public interest in issues concerning domestic violence and how it is being dealt with by the Family 

Courts being openly discussed and debated in as fully informed a way as possible”.  She observes that 

the case is very unusual because the Mother and Child’s Guardian support publication and those who 

seek publication wish to use it as an example of good handling by the Family Court.  She finds that 

this case offers an opportunity slightly to redress public confidence both in the upholding of justice 

and protection of children. This can of course be achieved by publishing the Judgment, suitably 

anonymised in order to prevent identification.                

 

51. Nevertheless, as the Grand Chamber emphasised in Von Hannover v Germany (No.2) (2012) 55 

E.H.R.R. 15 [111], a fundamental distinction needs to be made between reporting facts capable of 

contributing to a debate in a democratic society, relating to politicians in the exercise of their official 

functions for example, and reporting details of the private life of an individual who does not exercise 

such functions.   

 

52. At [55] the learned Judge states that all of these factors have to be weighed against X's Article  8 rights 

which she analyses at [56-57]. The deficiencies in the learned Judge’s assessment of X’s Article  8 

rights are examined below. 

 

53. The correct approach (as the Supreme Court held in PJS v News Group Newspapers [2016] A.C. 1081), 

is that neither Article  8 nor Article  10 have preference over the other.  If their values are in conflict, 

an intense focus is required on the comparative importance of the rights being claimed in the individual 

case, with the justifications for interfering with or restricting each right being taken into account and a 

proportionality test must be applied.  But where, as the Supreme Court held, the Court of Appeal had 

wrongly directed itself with regard to the weight to be attached to Article  10, the Supreme Court was 

required to re-exercise the discretion which the Court of Appeal had exercised and to express its own 

view. It is submitted that the Supreme Court’s logic likewise applies to this appeal.  

 

(4) Erring in law by publishing a finding of rape in circumstances where X will be identified 

 

54. At the fact-finding inquiry, the allegation of rape was not formally included into the much-reduced 

Scott’s Schedule [2.11] and [5.2]2.  HHJ Williscroft recorded that Mother had made allegations “of 

 
2 References in square brackets in paras 54-57 of this skeleton argument are to the paragraphs of HHJ Williscroft’s judgment  
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rapes which began when she was asleep” [2.11]. This generalised allegation is one of multiple acts of 

rape over an undefined period. Nonetheless, HHJ Williscroft determined that the multiple allegations 

could be determined in their generality and that she did “not consider it is necessary for the court to 

go through each and every allegation made to come to a proper picture of what the evidence tells it 

has happened”: [2.11]. With respect, this sentence has serious implications for the soundness of 

learned Judge’s decision to publish the rape finding.  

 

55. Notwithstanding the above, HHJ Williscroft decided to adjudicate upon the generalised allegation in 

the proceedings [6.26], accepted it [6.45-46] and added it to the Schedule of Findings.  A general 

finding of one rape on a date unknown was added to the Schedule of Findings at the conclusion of her 

Judgment. Furthermore, the findings at [6.45- 6.46] show that there was a material dispute of fact as 

to the actus reus and, more importantly – and as was acknowledged by HHJ Williscroft – the 

complexity of the relationship that would otherwise be addressed at a criminal trial between 

submission and consent [6.45].   

 

56. In H-N (domestic abuse: finding of fact hearings) [2021] EWCA Civ 448 the Court stated: 

 
a. “the Family court should be concerned to determine how the parties behaved and what they 

did with respect to each other and their children, rather than whether that behaviour does, or 

does not, come within the strict definition of 'rape'” [69-71].  

 

b. As the learned Judge held at [8], the Court of Appeal at [72], that the Family Court  “should 

shy [not] away from using the word 'rape' in the manner that it is used generally in ordinary 

speech to describe penetrative sex without consent”. 

 

c. However, with respect, in a case where the parties are to be identified and the child’s 

identification is inevitable, the Court is required to take a different approach.  The publication 

of a finding of rape has huge significance, particularly because of its potential impact on X. 

 

57. The learned Judge refers to rape at [8] twice, at [21], [23], [25] and [49]. 

 

58. With respect, it is very difficult to understand how the rape finding is tethered to the Family Court’s 

determination of Father’s contact application with X, and/or how it became necessary to determine 

this issue in order to ascertain "what they did with respect to each other and their children" (H-N [71]).   
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59. Even so, the rape finding took on considerable importance to this application. The learned Judge cites 

Mr Farmer’s submission [25] to the effect that Father would not be entitled to anonymity in the Crown 

Court. She refers to the journalists' desire to "expose" the Father [24]. With respect, the fact that 

anonymity would not be enjoyed in the Crown Court is not a legitimate yardstick against which to 

assess the justification for publication under section 97: the reason why the Father does not enjoy 

anonymity is precisely because he has not been tried in a Crown Court. That anonymity would not 

apply by operation of law in criminal proceedings is not a factor which militates in favour of 

publication pursuant to section 97(4), on the basis that X’s welfare requires publication. With respect, 

this submission has no relevance to X’s welfare. 

 

60. More fundamentally, the learned Judge failed to undertake any analysis or to provide any reasons for 

holding that  the rape finding needed to be published on the ground that X’s “welfare … required it".  

With respect, X’s welfare obviously did not require the Court to publish the rape finding, the more so 

since the learned Judge ordered that the overwhelming majority of the judgment be published. 

 

(5) Whether the learned Judge erred in law in assessing X’s Article  8 rights: (i) by failing to assess 

the best interests of the child as a primary consideration in accordance with the approach of 

Lord Hodge in FZ(Congo) v Secretary of State for the Home Department [2013] 1 W.L.R. 3690; 

(ii) by failing to apply the principles of the European Court of Human Rights relevant to contact 

disputes, as required by s 2(1) of the HRA; (iii) by failing to apply the correct test  when assessing 

the impact of publication on X’s Article  8 rights in accordance with Weller v Associated 

Newspapers [2016] 1 WLR 1541; and (iv) in purporting to find she was as “confident I can be that 

X will be protected from the ramifications of the publication of the judgment” in the absence of any 

effective measures to mitigate the adverse consequences of publishing the Judgments. 

 

61. It is respectfully submitted that the learned Judge’s reasoning in respect of X’s Article  8 rights is 

fundamentally flawed.    

 

(i) General Article  8 principles to be applied when assessing the best interests of a child 

62. In FZ(Congo) v Secretary of State for the Home Department [2013] 1 W.L.R. 3690  Lord Hodge  

clarified the proper approach to assessing the best interests of the child as a primary consideration: 

“10.  In their written case counsel for Z set out legal principles which were relevant in this case 
and which they derived from three decisions of this court, namely ZH (Tanzania) v Secretary of 
State for the Home Department [2011] 2 AC 166 , H v Lord Advocate  [2013] 1 AC 413 and H (H) 
v Deputy Prosecutor of the Italian Republic [2013] 1 AC 338. Those principles are not in doubt 
and Ms Drummond on behalf of the Secretary of State did not challenge them. We paraphrase them 
as follows: (1) The best interests of a child are an integral part of the proportionality assessment 
under article 8 of the Convention; (2) in making that assessment, the best interests of a child must 

74



 

D:4772528v1   

 

be a primary consideration, although not always the only primary consideration; and the child's 
best interests do not of themselves have the status of the paramount consideration; (3) although the 
best interests of a child can be outweighed by the cumulative effect of other considerations, no 
other consideration can be treated as inherently more significant; (4) while different judges might 
approach the question of the best interests of a child in different ways, it is important to ask oneself 
the right questions in an orderly manner in order to avoid the risk that the best interests of a child 
might be undervalued when other important considerations were in play; (5) it is important to have 
a clear idea of a child's circumstances and of what is in a child's best interests before one asks 
oneself whether those interests are outweighed by the force of other considerations; (6) to that end 
there is no substitute for a careful examination of all relevant factors when the interests of a child 
are involved in an article 8 assessment; and (7) a child must not be blamed for matters for which 
he or she is not responsible, such as the conduct of a parent.” 

 

63. The learned Judge failed to either refer to or apply the steps which Lord Hodge identified. 

 

(ii) The ECHR principles which apply to contact disputes    

64. The impact of publication will profoundly  disrupt the relationship between Father and X which Article  

8 requires the Court to maintain as a public authority under section 6(3)(a) of the HRA. 

 

65. As submitted to the learned Judge, the Grand Chamber has repeatedly stressed in contact disputes that 

there is a broad consensus – including in international law – in support of the idea that in all decisions 

concerning children, their best interests must be paramount (Strand Lobben v. Norway Judgment 10 

September 2019 [217]): see also Neulinger v Switzerland Judgment, 6 July 2010 [135]; X v. Latvia 

Judgment, 26 November 2013 [96]. In  Strand Lobben the Grand Chamber recently held:   

“217  Generally, the best interests of the child dictate, on the one hand, that the child’s ties 
with its family must be maintained, except in cases where the family has proved 
particularly unfit, since severing those ties means cutting a child off from its roots. It 
follows that family ties may only be severed in very exceptional circumstances and that 
everything must be done to preserve personal relations and, if and when appropriate, to 
“rebuild” the family (see Gnahoré, (no. 40031/98, ECHR 2000‑IX)  § 59). On the other 
hand, it is clearly also in the child’s interest to ensure its development in a sound 
environment, and a parent cannot be entitled under Article 8 to have such measures taken 
as would harm the child’s health and development (see, among many other authorities, 
Neulinger § 136; Elsholz v. Germany [GC], no. 25735/94, § 50, ECHR 2000-VIII; and 
Maršálek v. the Czech Republic, no. 8153/04, § 71, 4 April 2006). An important 
international consensus exists to the effect that a child shall not be separated from his or 
her parents against their will, except when competent authorities subject to judicial review 
determine, in accordance with applicable law and procedures, that such separation is 
necessary for the best interests of the child (see Article 9 § 1 of the United Nations 
Convention on the Rights of the Child, recited in paragraph 134 above). In addition, it is 
incumbent on the Contracting States to put in place practical and effective procedural 
safeguards for the protection of the best interests of the child and to ensure their 
implementation (see the United Nations Committee on the Rights of the Child General 
Comment No. 14 (2013) on the right of the child to have his or her best interests taken as 
a primary consideration, paragraphs 85 and 87, quoted at paragraph 136 above).” 
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66. In Jansen v Norway Judgment, 6 September 2018, the ECtHR reviewed the relevant case law at [88-

94] and stated: 

“93.  According to the Court’s case-law, measures that totally deprive an applicant of his 
or her family life with the child and are inconsistent with the aim of reuniting them should 
“only be applied in exceptional circumstances and could only be justified if they were 
motivated by an overriding requirement pertaining to the child’s best interests” (see, for 
instance, Johansen, cited above, § 78, and Aune v. Norway, no. 52502/07, § 66, 28 October 
2010). It should also be reiterated that in Gnahoré v. France, (no. 40031/98, ECHR 
2000‑IX) § 59; see also Görgülü v. Germany, no. 74969/01, § 48, 26 February 2004), the 
Court held: 

“... it is clear that it is equally in the child’s interest for its ties with its family to be  
severing those ties means cutting a child off from its roots. It follows that the 
interest of the child dictates that family ties may only be severed in very exceptional 
circumstances and that everything must be done to preserve personal relations and, 
if and when appropriate, to ‘rebuild’ the family.” 

 
94.  As to the decision-making process, what has to be determined is whether, having 
regard to the particular circumstances of the case and notably the serious nature of the 
decisions taken, the parents have been sufficiently involved in the decision-making process, 
seen as a whole, to be provided with the requisite protection of their interests and fully able 
to present their case. Thus, it is incumbent upon the Court to ascertain whether the domestic 
courts conducted an in-depth examination of the entire family situation and a whole series 
of factors, particularly those of a factual, emotional, psychological, material and medical 
nature, and made a balanced and reasonable assessment of the respective interests of each 
person, with a constant concern for determining what would be the best solution for the 
child. In practice, there is likely to be a degree of overlap in this respect with the need for 
relevant and sufficient reasons to justify a measure in respect of the care of a child (see, 
inter alia, Y.C., cited above, § 138).” 

 

67. The learned Judge, again, failed either to refer to or apply these ECtHR principles contrary to section 

2(1) of the HRA, even though the publication of Judgments will, in substance, disrupt contact. 

 

(iii)Failing to apply the correct test  when assessing the impact of publication on X’s Article  8 rights  

68. At [55] the learned Judge held that if:  

“X was older and likely to be on social media and watching any media/social media interest, which 
follows from publication, I would be very concerned about publication.  I fully accept that children 
and other parents can both be intrusive and at time unpleasant and a somewhat older child could 
be placed in a very vulnerable situation.  However, X  and has no access to social media 
will not have for some time.  To some degree that parents or children make any comment to X, it is 
likely to pass  by totally.”   

 
69. With respect,  it is submitted that: 

 

a. the impact of publishing the identity of the parties (and of X)  is inherently uncontrollable and 

unpredictable, and will remain on the internet permanently.  
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b. the fact that X has no access to social media now does not mean that publication will have no 

immediate or significant impact on X’s private life since X lives “in company with other human 

beings and shared with the outside world” (Re Roddy [2003] EWHC 2927 (Fam) [36] quoted 

by the learned Judge at [33]).  These people will have access to the internet.  

 

c. there is no reason (or justification) for supposing that the publication’s impact is limited to the 

date of publication since information published will remain on the internet permanently. 

 
d. it may be that the comments made to X (e.g. concerning rape) pass  by , as the learned 

Judge found.  But since the Judgment is readily accessible, it will have continuing effects on X 

as an older child.  This is particularly troubling as the learned Judge has ordered publication of 

a generalised finding of multiple counts of rape, despite the absence of a forensically sufficient 

inquiry into each and every allegation made and despite the absence of any forensic need 

insofar as it which relates to the original application in the Family Court. 

 

70. In any event, the distinction made by the learned Judge between a child of  and a somewhat older 

child is contrary to basic principle: on the learned Judge’s view, no old is capable of 

successfully invoking Article  8 rights. But, the authorities on privacy claims brought by children 

demonstrate that this approach is wrong in principle.  Contrary to the learned Judge’s holding, the 

correct test the Court must apply to the impact of publication on a child’s Article  8 rights is to ascertain 

what a reasonable person of ordinary sensibilities would feel if he or she was placed in the same 

position as the child and faced with the same publicity.  

 

71. The correct principles are set out  by Sir Anthony Clarke MR (as he then was) in Murray v Express 

Newspapers [2009] Ch. 481, approved by Lord Toulson in In re JR38 [2016] A.C. 1131 [88].  Murray 

concerned a published photograph of a claim brought by a 19-month-old claimant.  His father, JK 

Rowling’s husband, was pushing his pushchair in a public street, his mother walking alongside.  There 

was no suggestion that the child suffered distress or harassment as a result of the taking or publication 

of the photograph.  Sir Anthony stated: 

“35.  …so far as the relevant principles to be derived from Campbell v MGN [2004] 2 AC 457 are 
concerned, they can we think be summarised in this way. The first question is whether there is a 
reasonable expectation of privacy. This is of course an objective question. The nature of the 
question was discussed in Campbell v MGN Ltd . Lord Hope emphasised that the reasonable 
expectation was that of the person who is affected by the publicity. He said, at para 99: ‘The 
question is what a reasonable person of ordinary sensibilities would feel if she was placed in the 
same position as the claimant and faced with the same publicity.’ We do not detect any difference 
between Lord Hope’s opinion in this regard and the opinions expressed by the other members of 
the appellate committee. 
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“36.  As we see it, the question whether there is a reasonable expectation of privacy is a broad one, 
which takes account of all the circumstances of the case. They include the attributes of the claimant, 
the nature of the activity in which the claimant was engaged, the place at which it was happening, 
the nature and purpose of the intrusion, the absence of consent and whether it was known or could 
be inferred, the effect on the claimant and the circumstances in which and the purposes for which 
the information came into the hands of the publisher” 

 

72. The case of Weller v Associated Newspapers [2016] 1 WLR 1541, per Lord Dyson MR at [16-17] is 

also relevant. In Weller Lord Dyson extensively analysed the position of children bringing privacy 

claims [20-30].  In particular, Lord Dyson held (at [20]) that in the case of a child too young to have a 

sufficient idea of privacy, the question of whether in the particular circumstances they have a 

reasonable expectation of privacy must be determined by the Court taking an objective view of the 

matter including the reasonable expectation of the parents as to whether the child’s life should remain 

private (applied in Newman v Southampton City Council [2021] 1 W.L.R. 2900 [66-67] per King LJ).      

 

73. Accordingly, the learned Judge’s holding that publicity will have no impact on X on the basis that  

 child is, with respect, contrary to fundamental principle.  

 

(iv)  The absence of any mitigation measures 

74. The learned Judge further erred in law in purporting to find at [56] that “confident I can be that X will 

be protected from the ramifications of the publication of the judgment”.  That conclusion is untenable 

because the “mitigation measures” identified  by Ms Tickle in oral submissions to ameliorate the 

impact of publication ([59-63] and [71] of her skeleton), on analysis, fail to control or address any of 

the inherently uncontrollable and unpredictable consequences of publication. In fact, Ms Tickle fails 

to propose any effective mitigation measures: 

 

a. At [59] of her skeleton argument, Ms Tickle submits that there is no specific evidence that X 

will be harmed. That submission imposes an unrealistic benchmark for the Court to apply and 

appears to invite the Court to suspend common sense.  As Father submitted, X will be known 

as ‘that child’,  friends’ parents will know, in the immediate term  may be treated 

differently at nursery. In particular, it will impact on the relationship between Father and X 

developing because Burton is a small place. If it is decided that there could be unsupervised 

contact for example, is there a risk of someone saying something to X and Father when they 

are out and about? Children can be very mean, and adverse comments can be thrown about in 

the playground. Just because X, at age  may not be aware of the impact on  now, it is 

unrealistic to say  will not, in practice, be affected. In reality,  will be treated differently 

and and  family will be spoken about.  
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b. Similarly at [60] Ms Tickle relies on Southend BC v CO to submit that the Court will require 

clear and cogent evidence on which to base its decision. Some evidence will necessarily involve 

a degree of speculation where evidence is not merely speculative but pure speculation.  With 

respect, it is unreal to assert that the impact on X of publication is “pure speculation”.   

 
c. At [61] Ms Tickle submits that the empowerment of Mother will have benefits to X in the long 

run. That may be ultimately right, but this suggestion surely must be pure speculation. 

 
d. At [62] Ms Tickle submits that she and Mr Farmer will not be able to identify X.  But this does 

not confront the inevitability of X being identified publicly and permanently on the internet by 

others who adversely affect .  

 
e. At [63] Ms Tickle indicates that she will invite Mother and Father to be interviewed- this, once  

again, does not mitigate any of the adverse consequences of X’s identification by publication. 

 
f. At [71(a)] Ms Tickle suggests that most people who know the family are already well aware 

of the sexting information, separation of the parties and may be able “to guess or infer” 

domestic abuse.  How is publication going to enhance X’s welfare? 

 
g. At [71(b)] Ms Tickle submits that there is no immediate risk to X of publication.  That 

submission is, again, pure speculation and unfounded. 

 
h. At [71(c)] Ms Tickle submits that the Guardian’s speculative concerns about X when  

“imminently starts nursery school are, in any event, entirely manageable in the context of a 

planned way under the court’s control”.  What plan? None has been proposed. 

 
i. At [71(d)] Ms Tickle submits that if X is supported in an age-appropriate way to understand 

 background, the impact of media reports will be reduced, if not eradicated.  With respect, 

this assertion does not grapple with the uncontrollable impact of publication or its effect on X’s 

private life “in company with other human beings and shared with the outside world”.  

 
j. At [71(e)] Ms Tickle submits that information in the public domain may prompt X to ask 

questions to ask questions about Father that necessitate an unplanned explanation. With 

respect, this submission misses the point.  The essential problem with publication is its effect 

on others commenting or questioning X, which cannot be obviated by an unplanned 

explanation. 
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k. At [71(g)] Ms Tickle submits that in relation to press intrusion, there are remedies and “the 

court should operate on the basis that the media can be expected to abide by the relevant 

regulatory codes”. In the event this concern arises, does experience show it is realistic to 

assume that the media will abide by the relevant regulatory code?  

 

75. At [56] the learned Judge states: “it may be that there will continue to be some media interest in years 

to come and things said in the internet do frequently remain in perpetuity. First, the likelihood of the 

media storm, if there is one, will pass quickly.  Secondly, explanations are going to have to be given 

to X in any event at an age appropriate time, given the sexting scandal and the constraints over  

contact with  Father. I am therefore as confident I can be that X will be protected from the 

ramifications of the publication of the judgment”. But, explanations given to X at an appropriate time 

in a family setting in X’s inner circle are  different in nature from publishing private information in the 

public domain which X can access or learning about it from others.    

 

76. At [57] the learned Judge states “Finally, there is the impact of the publication on X’s relationship 

with  Father.  Again, in my view, this can be appropriately controlled.  Contact with the Father is 

currently significantly circumscribed given the nature of the findings and the Judge will have to 

consider contact further later in the proceedings.  The findings will have a very material impact on 

X’s contact with the Father and, doubtless, their continuing relationship.  However, this is not a 

product of publication but rather of the Father’s behaviour as found by the Judge.  Given X’s young 

age and likely obliviousness to the fact of the Judgment itself, I find it difficult to see how the 

publication of the Judgment will have any greater impact on their relationship.  There may be a short 

term media storm but as I have said above, X can be protected from that.”  HHJ Williscroft and the 

Guardian support X’s right to continuing contact with Father which the Court has duty to protect.  With 

respect, the impact on how others treat X will be the result of from publication itself,  not the findings. 

 

77. The impact on X of publishing the Judgment is, in substance, contrary to Lord Hodge’s principle 7 in 

FZ(Congo): “a child must not be blamed for matters for which he or she is not responsible, such as 

the conduct of a parent”. 

 

CONCLUSION 

78. Accordingly, for the reasons set out above, it is, respectfully, submitted that the Court should grant 

Father permission to appeal. 

RICHARD CLAYTON QC 

EXCHEQUER CHAMBERS 
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