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CASE NO: BA/2021/1432 

IN THE COURT OF APPEAL 

FROM THE FAMILY DIVISION OF THE HIGH COURT  

ON APPEAL 

BETWEEN: 

ANDREW JAMES GRIFFITHS 

APPELLANT  

 

AND 

LOUISE TICKLE 

FIRST RESPONDENT  

      AND 

BRIAN FARMER 

SECOND RESPONDENT 

AND 

KATE ELIZABETH GRIFFITHS 

THIRD RESPONDENT 

AND 

THE CHILD “X” 

(THROUGH  GUARDIAN) 

FOURTH RESPONDENT 

 

 

SKELETON ARGUMENT  

ON BEHALF OF THE THIRD RESPONDENT 

 

 

Introduction 

 

1. The Respondent Mother (“the Mother”) opposes the Appellant Father’s (“the Father”) 

application to appeal the decision of Lieven J (“the Judge”) of 30 July 2021 to grant the 

application made by two journalists, Louise Tickle and Brian Farmer, to publish the redacted 

judgment of HHJ Williscroft on 27 November 2020 at the Family Court sitting in Derby. HHJ 

Williscroft made grave findings of a) rape, which commenced whilst the Mother was 

sleeping; b) domestic abuse including physical abuse; c) a pattern of coercive and controlling 

behaviour (“CCB”); d) domestic abuse towards X when he shouted directly at X to “shut the 

fuck up” when X was just three weeks old and then slammed the door and left to work as a 

minister and MP in Parliament. The court will need to read the judgment and schedule of 
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findings to fully understand the gravity of the Father’s prolonged and insidious abusive 

behaviour towards the Mother and X. 

 

2. The application was for publication was supported by the Mother and X’s Guardian 

(“Guardian”). In addition, Rights of Women (“RoW”) were permitted to intervene and they 

supported the application to publish the judgment.  

 

3. It is submitted that the Judge did not fall into error, her decision was not wrong and should be 

upheld by the Court of Appeal. 

 

Factual background: Contact between the Father and X 

 

4. The Father has set out the factual background in his skeleton argument which is not entirely 

accurate or complete. 

 

5. Contact was ordered by the court, prior to the fact-finding hearing, in a supervised contact 

centre once per week for up to two hours on 31 July 2019 by DJ Parker. The Mother did not 

support this contact. Contact has not been without difficulties, as suggested by the Father. The 

Father would leave the contact centre during contact when he knew that the Mother was sitting 

in her car waiting for contact to finish; he would stare at the Mother to intimidate her1. X has 

returned from contact making worrying statements that ‘this is not  home’ or ‘when are we 

going home’. The Father repeats the mantra of X’s name being Griffiths because the Mother 

has applied to change X’s surname. The Father repeatedly calls X “  ”  

  

 

6. The fact-finding hearing judgment was handed down on 27 November 2020. The Covid-19 

pandemic meant that contact could not take place in a contact centre and moved to indirect 

contact by telephone twice a week in December 2020. This caused the Mother significant 

anxiety and upset, as she effectively had to facilitate this contact directly with the Father on the 

telephone. The Father’s skeleton argument states, “the sound of Father’s voice set her off”. 

The Mother submits that this language is not only patronising and demeaning but shows a lack 

of insight into the harm that the Father has caused to her. 

 

7. The Mother filed a detailed statement along with supporting witness statements dated 8 January 

2020 wherein she describes the significant impact that contact is having upon her: 

 

4. The on-going contact has been difficult for me to manage at times as, although it has 

been either supervised or indirect only, I still feel the Applicant has used this as a 

means of exerting control over me. He has shown no acknowledgement of the findings 

made and since the Judgement has been received, he has started texting and emailing 

me regularly to the point that I have had to block him again. These most recent emails, 

 
1 The court order of 6 June 2021 recites at §8, “The Father shall attend the contact centre 15 minutes prior to 

contact and he shall not leave the contact centre until 10 minutes after the Mother and X have left the contact 

centre. The purpose of this is to prevent the Mother from seeing the Father given that she has expressed stress 

and anxiety as a result of seeing him”. 
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which started on 13th December, ask me to be friends, ask me to forgive him, and tell 

me that he misses me. 

 

8. In addition, the Mother filed witness statements confirming the impact that contact is having 

upon her.  the Mother’s close friend [C44-46] confirmed that the Mother was 

very distressed during direct, supervised contact. “She is terrified that Andrew will “snap” and 

take X… when contact was virtual… Kate told me how she was unavoidably subjected to 

listening to the whole contact session and his references to himself as “daddy” and X being a 

”. The past trauma of his abusive, violent and perverted use of the name 

“Daddy” which was splashed over National and international media for months, was brought 

back to her and caused significant distress…” Ms  states, “I was horrified by the fear 

in her voice when Andrew made 2 trips to his car, when he usually would not appear. This was 

clearly to taunt her and show her that he knew she was alone”. The second witness statements 

from  whom works for the Mother in her capacity as a Member of Parliament 

[C48] confirms that the Mother was in tears after a call with a local constituent whom lost 

contact with her children after a fact-finding hearing. The witness confirms the “stress and 

worry is not only impacting on Kate’s personal life but also affecting her in her job”. 

 

9. The Guardian states in her section 7 report dated 12 March 2021 at §34 states, “If no contact 

was currently taking place, I would not have recommended starting this at this stage”.  

 

10. The DRA had been fixed for 4 June 2021 when the Mother applied to suspend contact due to 

the impact of contact upon X and the Mother until after the psychological report by Professor 

Wilcox will be filed and served on 5 November 2021 (see, Re A (A Child) [2013] EWCA Civ 

543). This cannot have come as a surprise to any party. The Mother outlined that the Father 

also paid no child maintenance  

, which is another means of controlling her. It is 

inconsistent that the court does not have jurisdiction to order a parent to pay child maintenance 

costs but the court claims that it has jurisdiction to order a parent to pay contact costs. The court 

failed to address the Mother’s financial means (she was rendered impecunious by the court and 

thus does not need to pay for a psychological assessment of the Father). 

 

11. HHJ Williscroft ordered on 4 June 2021 that direct contact is suspended until the contact centre 

completes a risk assessment to confirm whether contact is safe. In the meantime, contact takes 

place indirectly by telephone once per week. The risk assessment will not address the emotional 

impact of contact upon the Mother or the long-term impact of contact with a perpetrator of rape, 

domestic abuse and CCB upon X. Moreover, it is unclear whether the person completing the 

risk assessment is even trained to complete such an assessment in a case of rape, domestic abuse 

and CCB. A shoddy risk assessment was received on 21 September 2021 where it refers to the 

“perceived nature of the risk” as “Ms Griffith alleged domestic violence…” all of the findings 

of the court are described as “allegations”. It states, “There have been previous concerns raised 

made in relation to Mr Griffiths mental health. Mr Griffiths has advised that he has recovered 

from this”. This is a poor assessment of risk and is contrary to paragraph 33 PD12J as a contact 

centre cannot provide an expert safety and risk assessment. 

 

12. Lieven J granted the Mother was granted permission to appeal the decision of HHJ Williscroft 

on 20 August 2021 for a victim of rape to pay a rapist’s contact costs and for a rape victim to 
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facilitate contact with her rapist2. The risk posed is by the Father – not the Mother – yet she has 

to pay his costs of contact. The court’s current approach in ordering a rape victim to pay a 

rapist’s costs of contact is a further extension of CCB and financial control over a victim which 

is perpetrated by the family courts. The Mother submits that her appeal raises significant points 

of public importance that have featured widely in the media3 and in Hansard4 following 

parliamentary debate on victims of domestic abuse paying for perpetrator’s contact costs. The 

appeal hearing is listed on 27-28 October 2021. 

 

13. The case is listed for a further hearing on 18 November 2021. The court ordered that Professor 

Willcox shall file and serve a psychological report in respect of the Father by 5 November 2021 

to ascertain the risks posed by him (presently, unknown). 

 

 
2 Permission to appeal was granted for the following reasons, “The court held that the case raises issues of public 

importance as there is no case law on contact costs; and whether a victim of domestic abuse should contribute to 

the costs of maintaining X’s contact with the perpetrator of that abuse.  The mother’s arguments are arguable”.  

Mrs Justice Lieven also stated in her oral reasons that the issue as to the circumstances in which contact should 

continue when there has been a fact-finding hearing is one where this is not much case law. The Mother 

respectfully agrees with this analysis. One of the failures of H-N and Others  is that it does not address the 

relevance of findings of rape, domestic abuse and CCB on child arrangements with the perpetrator. Moreover, 

there is little guidance in the case law in respect of paragraphs 35-37 PD12J. 

3 See, Articles dated 21.6.2021: 

 

‘Mother appeals against family court ruling saying she must subsidise a former partner who raped her to 

see their child The woman and her former partner are in a dispute centred on their child  She and her 

former partner are having to contribute equally to supervised visits’, 

https://www.dailymail.co.uk/news/article-9705531/Mother-appeals-against-family-court-ruling-saying-

subsidise-former-partner-child.html  

 

‘Mother must share cost of child visits with man who raped her’, https://www.thetimes.co.uk/article/mother-

must-share-cost-of-child-visits-with-man-who-raped-her-gr0ggtqwp  

Domestic abuse survivors 'having to pay for abusers to see children'. London victims’ commissioner calls 

for overhaul of family courts, including child contact payments 

https://www.theguardian.com/society/2020/nov/01/domestic-abuse-survivors-having-to-pay-for-abusers-to-see-

children [1.11.2020]. Ms Waxman said, “The pervasive culture of ‘contact at all costs’ has put too many victims 

at risk of serious harm through unsafe child contact arrangements, sometimes in their own homes. And I’m aware 

of many cases where these survivors have then been ordered to pay the costs to enable these unsafe arrangements. 

This is state-sanctioned abuse and it needs to stop… One woman, a self-employed writer, told the Guardian she 

felt the family court had perpetuated the financial abuse she suffered in her abusive relationship after ordering her 

to undertake travel costs so her children could visit their father abroad. She said: “The court said he should come 

to England for some of the contact meetings but he refuses and will only take up the ones in his country. I’m 

spending between £150 and £300 a month on train tickets.” 

4 It was never the intention of Parliament that: (a) victims of domestic abuse should pay for the perpetrator’s the 

costs of contact; and (b) it was never the intention of Parliament that s 11(7) CA 1989 would be interpreted as 

widely as it has been by the family courts to include activity directions for a parent to meet the costs of contact. 

See House of Lords debate on this issue in respect of an amendment in the Domestic Abuse Bill under Clause 64 

to prohibit victims from paying for perpetrator’s contact costs, https://hansard.parliament.uk/Lords/2021-02-

03/debates/7B42D0F0-32EA-44F9-812B-11326A7B6BEE/DomesticAbuseBill. The former President of the 

Family Division, Baroness Butler-Sloss, said,  “I do not think there is anything more to say about Amendment 

136. Clearly the victim should not have to pay for the perpetrator to have contact; I should have thought any 

parent seeking contact should be expected to pay for it as a general principle”. 
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Transparency in the Family Courts 

 

14. “The Family Division’s Transparency Review” is due to be published in October 2021. The 

President of the Family Division is reviewing the current arrangements for media and public 

access and reporting in the family courts. Transparency and open justice in the family courts 

has been a significant issue for many years. It has especially become more acute in a context 

of concerns about the family court’s approach to addressing allegations of rape, domestic 

abuse and CCB. As the Judge held, there is “a significant public interest in issues concerning 

domestic violence and how it is being dealt with by the Family Courts being openly discussed 

and debated in as fully informed a way as possible” [§54]. The Court of Appeal case, Re H-N 

and Others (children) (domestic abuse: finding of fact hearings) [2021] EWCA Civ 448 

was in open court, which allowed the public to attend the hearing and it was live streamed. 

Over 100 people attended the hearing each day of three days. This is likely to have increased 

public understanding in the family justice system.  

 

15. It is submitted that it is particularly concerning that in a case such as this, where the Father 

was a MP and minister when he inflicted serious abuse upon the Mother, the family courts are 

considering silencing the Mother, which would, it is submitted be an unjustified interference 

with her Article 8 and 10 rights. This Mother, unlike other Mothers in the family courts, is a 

Member of Parliament and she is in a unique position of being able to exercise her right to 

Parliamentary Privilege and speak about the abuse she suffered and her experiences of the 

family justice system. The Mother will exercise this right if the family courts attempt to 

silence her. The Judge summarises the Mother’s position at §26 namely that the Father’s 

resistance to publication is another “example of his coercive and controlling behaviour”. The 

Judge held: 

 

53…But the Court should be slow in all cases to be used as a means by which one 

parent seeks further control over the other. Particularly where there have already 

been findings of coercive control 

 

16. The Father threatened the Mother that she would not be believed because of his powerful 

position as a MP. The Mother was silenced in the abusive relationship and the court’s threaten 

to continue this silencing of her: 

 

§6.25. She told the court the Father had told her she would not be believed as he was 

an MP (Judgment). 

 

17. The Mother seeks the right to tell her story. The Judge was right to find that: 

 

52…  The level of the interference in the Mother’s rights should not be 

underestimated. The Mother says that she feels that, having been subject to coercive 

control by the Father, she is now being silenced by his resistance to the Judgment 

being published. For women who have been the subject of domestic abuse to be 

unable to speak about their experiences, including their experiences through 

litigation, must often be extremely distressing. And may in some cases be re-

traumatising. 
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18. The Court of Appeal held in H-N and Others that, “we are confident that the modern approach 

that we have described is already understood and has become embedded through training and 

experience in the practice of the vast majority of judges and magistrates sitting in the Family 

Court” [§53]. One might conclude that this is a rather bold assertion to make given a rather 

scathing report published by the Ministry of Justice, “the Harm Report”, in June 2020, which 

found systemic failures in the family justice system in its approach to domestic abuse and the 

protection of victims and children. In addition, Safe Lives and the Domestic Abuse 

Commissioner published a report focusing on the failing of domestic abuse victims to be given 

support in the family courts many of whom feel silenced and suffer further re-traumatisation5. 

 

19. However, this judgment is a clear example of the court taking a “modern approach” and is an 

example of how the court should weigh the evidence and consider “patterns” of CCB which 

many Judges, including three of the trial Judges in H-N and Others, struggled to undertake6. 

As submitted before Lieven J on behalf of the Mother, the judgment of HHJ Williscroft is 

exceptional in the manner in which the learned Judge balanced the competing allegations 

throughout their extensive relationship and marriage and continued to analyse whether there 

was a ‘pattern’ of abuse. The learned Judge did not isolate the Father’s abuse and look at each 

allegation in a vacuum. Rather the Judge carefully linked together the Father’s sexting scandal 

in the media, the sexting that he had undertaken in a previous relationship in 2011,  

 

 This is an important judgment as it shows how 

Judges should carefully analyse the dynamics of the domestic abuse allegations. It is also 

important to note that this judgment was handed down in November 2020, some months before 

the decision of Re H-N and Others [2021]. Yet the Judge adopted the analyses described in 

this judgment. In particular, she noted that the challenges of rigidly following scott schedules 

as means of identifying a pattern of behaviour, an issue that was identified in the Court of 

Appeal judgment [§42-49]. At §29, the Court of Appeal highlighted the judgment of Hayden J 

in F v M [2021] EWFC 4 which was commended by all parties “for its comprehensive and 

lucid analysis, and for the plea contained within it urging greater prominence to be given to 

coercive and controlling behaviour in Family Court proceedings”. Whilst this judgment is 

commended for its approach to addressing these serious allegations, as Lieven J held, very few 

judgments in fact-finding cases are published. The result is limited scrutiny and understanding 

of the decisions arrived at behind family judges behind closed doors. In fact, the vast majority 

of decisions that are published are in cases where the decision has been subject to an appeal 

because it is said that the judge was wrong or other. Re H-N and Others [2021] shows that 

there were concerns raised about four family court decisions of which three were successfully 

appealed. Three of the four trial judgments were published (it is unknown why the trial 

judgment in Re T has not been published). 

 

20. In A (Domestic abuse: incorrect principles applied) [2021] EWFC B30, the appellate court 

upheld the Mother’s appeal of a fact-finding judgment in which the trial Judge had fell into 

serious error. The Judge failed to (a) address and follow the provisions of PD12J of the FPR 

 
5 See, Understanding Court Support for Victims of Domestic Abuse, Mapping the provision of court-related 

domestic abuse support and advocacy across England & Wales on behalf of the Domestic Abuse Commissioner, 

June 2021, https://domesticabusecommissioner.uk/wp-content/uploads/2021/06/Court-Support-Mapping-Report-

DAC Office- and-SafeLives.pdf  
6 It is certainly, as Mr Farmer says, the most serious and grave judgment that this author has read in a private law 

children context. 
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2010; (b) failed to identify and apply the correct definition of domestic abuse; (c) failed to 

identify that a child who sees or hears, or experiences the effects of abuse between parents is 

a victim of domestic abuse; (d) minimised the father’s alleged conduct as ‘inappropriate 

parenting’; (e) reducing the gravity of abuse because it took place in a ‘domestic setting’; (f) 

applied criminal principles to family law proceedings; (g) incorrectly considered physical 

violence to be a more serious form of abuse; (h) referred to an alleged domestic abuse 

incident as “highly situational”; (i) failed to address that the Mother was a vulnerable witness 

and required special measures; the Mother cried during the cross-examination of her; there 

was no screen; there was no ground rules hearing; (j) the Mother was restricted in the 

presentation of her allegations of abuse preventing her from making out her case. This case 

has been remitted for a re-trial before a different judge. The appellate court held that the trial 

judge’s approach was “wholly inappropriate and not what one may expect a judge of the 

Family Court to condone”.  

 

21. The Mother in the case of Re A, a former barrister, has written about her experiences of the 

family justice system as a Mother and complainant of domestic abuse for the Daily Mail, 

“Agony of fighting for my child in the courts... by a family lawyer: In a candid account, a 

lawyer reveals how - when she found herself in her clients' shoes - it almost destroyed her”7. 

This case tragically shows the failures of the family justice system to ensure a fair hearing for 

all of the parties, but especially to ensure that a complainant of domestic abuse is not further 

re-traumatised and re-victimised. Assessing the allegations is of primary importance for X in 

ensuring a safe relationship with  Father. However, cases of this nature are likely to 

damage or erode public confidence in the family justice system [§54, Judgment]. This is 

especially acute because of the few decisions which are published and those that are 

published mainly relate to appeals rather than examples of ‘getting it right’. This case can 

slightly redress that issue [§54, Judgment].  

 

22. It is also likely that Mothers do wish to speak about their case. As noted in the Judgment, 

RoW, victims of domestic abuse are constrained in the family court from campaigning or 

speaking out; RoW supports the rights of women to waive anonymity “it they so desire” 

[§34]. If the parents were not in family proceedings, they would be able to speak about their 

abuse subject to defamation laws [§36, Judgment]. 

 

23. This underlines the arguments put forward by Ms Tickle and RoW as to why transparency in 

the Family Courts is so crucial and to make public a judgment where a Judge followed PD12J 

procedure and took domestic abuse as seriously as the law intends no matter the status of 

those involved. 

 

24. This is just one example to show that the avoidance of “secret justice” is essential across the 

whole of the family law system. Transparency of the courts in a functioning democracy is 

imperative [§47, Judgment]. As said by the judgment, there is a “pressing need in the family 

court to publish more judgments in order to support the public interest in open justice” [§37 

and 51]. The Judge is right, “it is exceedingly rarer for judgments to be published where there 

have been findings, not challenged on appeal, of domestic abuse” [§51]. 

 

 
7 https://www.dailymail.co.uk/femail/article-9916813/Agony-fighting-child-courts-family-lawyer html 

[accessed, 29.09.2021]. 
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25. On 6 May 2021, in his submission to the President’s  Transparency Review Sir 

James Munby wrote:- 

The consequences of all this are profoundly serious. I identified the issues as long ago as 

2004 in Re B (A Child) (Disclosure) [2004] EWHC 411 (Fam), [2004] 2 FLR 142. Nothing 

which has happened since has caused me to alter the analysis. Quite the contrary. There 

are four major problems: 

It causes serious and continuing reputational damage to the family justice system: There is 

a public interest in promoting and maintaining the confidence of the public at large in the 

family courts, an interest underscored, as the Strasbourg court has repeatedly stressed, by 

ECHR Article 6. The reality is that confidence is at a low ebb because of perceptions that 

the family justice system is failing and that there are miscarriages of justice. We cannot 

afford to proceed on the blinkered assumption that all is well and that there have been no 

miscarriages of justice in the family justice system. We know there have been and continue 

to be. This is something that has to be addressed with honesty and candour if the family 

justice system is not to suffer further loss of public confidence. Open and public debate in 

the media is essential, not least because, in the very nature of things, the initial ‘official’ 

response to any allegation that there has been serious error is likely to be one of 

scepticism or worse. But that, it might be thought, is all the more reason why there should 

not be restraint, why the media should not be hindered in their vital role. 

It prevents parents and children speaking out: Parents and relatives such as kinship carers 

often want to speak out publicly; sometimes children also do. The workings of the family 

justice system and, very importantly, the views about the system of those caught up in it, 

are, as Balcombe LJ put it in Re W (Wardship: Discharge: Publicity) [1995] 2 FLR 466 at 

p 474, “matters of public interest which can and should be discussed publicly”. Many of 

the issues litigated in the family justice system are so serious and life changing that they 

require open and public debate in the media. It is important, in a free society, that parents, 

relatives and children who feel aggrieved at their experiences of the family justice system 

are able to express their views publicly about what they conceive to be failings in the 

judicial system or on the part of individual judges. 

It facilitates the peddling of untruths: One of the disadvantages of the “curtain of privacy” 

to which Balcombe LJ once referred – what some campaigners would prefer to 

characterise as the cloak of secrecy surrounding the family courts – has become apparent. 

Those who without justification attack the family justice system can all too easily do so by 

feeding the media tendentious accounts of proceedings whilst hypocritically sheltering 

behind the very privacy of the proceedings which, although they affect to condemn, they in 

fact turn to their own advantage. It is all too easy to attack the system when the system 

itself prevents anyone – even the responsible journalist or commentator who wants to print 

the truth – correcting the misrepresentations being fed to the media. The simple fact is that 

too relentless an enforcement of the privacy of family court proceedings is counter-

productive; the rule of confidentiality facilitates the dissemination of false and tendentious 

accounts of proceedings in family courts, which in turn tends to further undermine public 

confidence in the system. The point was well captured by Ryder J, as he then was, 

in Blunkett v Quinn [2004] EWHC 2816 (Fam), [2005] 1 FLR 648, para 22: 

 

“In considering the competing rights [under Articles 6, 8 and 10], I have 

come to the clear conclusion that having regard to the quantity of material 

that is in the public domain, some of it even in the most responsible 
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commentaries wholly inaccurate, it is right to give this judgment in public. 

The ability to correct false impressions and misconceived facts will go further 

to help secure the Art 6 and Art 8 rights of all involved than would the 

court’s silence which in this case will only promote further speculation and 

adverse comment that will damage both the interests of those involved and 

the family justice system itself.” 

26. It is likely that women, especially victims of domestic abuse, will wish to speak publicly 

about their cases and the family justice system. It is foreseeable that women will make 

applications to court to allow them to speak, write and express their views publicly.  

 

Ground 1: Whether the learned Judge erred in law by identifying Mother and Father and 

thereby making the identification of X inevitable 

 

27. The Father submits that the fundamental question is whether the uncontrollable and 

unpredictable consequences of publishing the judgments (with obviously direct an immediate 

impact on X’s Article 8 rights) is justifiable on Article 10 grounds. 

 

28. This is fundamentally the wrong starting point. Mother’s Article 8 rights are also engaged and 

there are two sets of Article 10 rights to weigh into the balance – that of the media and the 

public and that of the Mother. This narrative is part of the Mother’s life and identity and it is a 

breach of her Article 8 rights that she cannot share it or talk about it. The Mother is silenced 

and the Father is inviting the court to be complicit in further controlling and silencing her. 

 

29. The Mother is becoming, on her own terms and with time, a powerful advocate, as a Member 

of Parliament, representing the Constituency that she grew up in. She is an advocate for victims 

of domestic abuse and she has worked closely on the Domestic Abuse Bill, now an Act of 

Parliament as of this year, which concerns significant transformations made to family 

proceedings concerning domestic abuse. Indeed, PD12J has been amended in light of PD12J to 

directly acknowledge that a child in a domestic abusive household is also a victim of domestic 

abuse, as per Section 3 of the Domestic Abuse Act 20218. The Mother supported Yvette Cooper 

MP’s amendment to the Crime, Sentencing and Courts Bill which seeks to increase the 6-month 

time limit on reporting domestic abuse to the police9. The Mother intends to work alongside 

other MPs who are a force for change, to better the lives of victims and children, and to share 

her story and experiences with the public10. Indeed, the government is due to consult shortly on 

whether the presumption of parental involvement should be changed in cases where there are 

findings of domestic abuse – clearly this is relevant to the Mother’s own case. 

 

 
8 “Children as victims of domestic abuse 

3.- (1) This section applies where behaviour of a person (“A”) towards another person (“B”) is domestic abuse. 

(2) Any reference in this Act to a victim of domestic abuse includes a reference to a child who— 

(a) sees or hears, or experiences the effects of, the abuse, and 

(b) is related to A or B. 
9 New Clause 60, “Time limits for prosecutions for common assault in domestic abuse cases”. 
10 Rosie Duffield MP made a powerful intervention in the Parliamentary debate on the Domestic Abuse Bill 

describing her own experiences as a victim of abuse and coercive controlling behaviour. Whilst she did not name 

her ex-partner, as she had been with him for some time his identity is unlikely to have been shielded.  
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30. In the future, the Mother may wish to write articles about her experiences or give interviews to 

the media. It cannot be right that a Member of Parliament working at the coalface of legislative 

change concerning domestic abuse, advising victims of domestic abuse, and proposing her own 

legal changes – cannot speak out about her own experiences11. This would be wholly contrary 

to Parliamentary privilege and the purpose of allowing MPs to speak freely12. It would also 

disproportionately infringe her Article 8 rights to be able to speak about her private life without 

being silenced. The silencing of victims can have a tremendous impact on their mental health. 

The Mother seeks to exercise her right to self-determination and identification.  

 

31. Any attempt to prevent her from ever speaking about her life with the Father would be another 

form of abuse. This time, the state would be silencing her, a victim, now survivor, from raising 

her voice, for daring to speak out. It is submitted that it would be contrary to public policy and 

the Mother’s Article 8 rights for the family court to silence the Mother from ever speaking 

about the Father’s abuse of her including when she was pregnant with X and after she gave 

birth to X.  

 

32. As a survivor of rape, domestic abuse and CCB, the Mother submits that her Article 8, Article 

10 and 14 rights support the publication of the judgment. To silence a survivor of abuse, is to 

continue the trauma through family law proceedings.  

 

33. Preventing the Mother from speaking about the abuse is another means of continuing the 

Father’s control over her by silencing her.  

 

34. The Mother has real concerns that the Father is a repeat offender. He likely harassed his ex-

partner whom reported him to the police, he threated another ex-partner with media attention if 

she dared tell the Mother about their affair and he has raped and abused the Mother. Who is 

next?13 There is a public interest in knowing of the Father’s true conduct and behaviour – 

especially to “set the record straight”. 

 

35. If family proceedings had never commenced, the Mother would have been free to share publicly 

the abuse she suffered by the Father (subject to defamation laws), indeed she raised her identity 

as a ‘domestic abuse victim’ in her campaigning literature before she was selected as an MP 

for Burton-Upon-Trent, she should not now be barred from speaking publicly after seeking 

legal protection for X through the family courts. 

 

 
11 There is a witness statement that comprises part of the private law children proceedings (not disclosed into this 

application) from the Mother’s colleague confirming that the Mother has undertaken constituency case work 

involving at least one Mother whom lost the residence of her children after a fact-finding hearing in the family 

courts. 
12 It was recorded in the court order of 10 June 2021 that: AND UPON no party asserting at this hearing that 

the Mother’s rights pursuant to Article IX Bill of Rights can or should be curtailed. The Mother has taken 

advice from a senior parliamentarian whom confirms that the Mother can speak freely about any abuse that she 

says she suffered and her experiences of the family courts. 
13 There are allegations in the public domain that the Father was abusive towards his ex-partner. ‘Sex-text MP 

Andrew Griffiths reported to cops for 'harassing former partner he cheated on five years ago'’, The Sun 21 July 

2018, https://www.thesun.co.uk/news/6836221/sex-text-mp-andrew-griffiths-reported-to-cops-for-harassing-

former partner-he-cheated-on-five-years-ago/ 
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36. To silence the Mother would cause her irreparable harm. The suffering that the Mother is 

experiencing is the ongoing, enduring contact that she has to have with Mr Griffiths who is 

relentless. 

 

Ground 2: Whether the learned Judge erred in law by interpreting s97 Children Act 1989 

in accordance with the erroneous s3 interpretation in Norfolk CC v Webster 

 

37. It is submitted that the Father’s ground of appeal is misconceived. Munby J, following the 

Court of Appeal decision in Clayton v Clayton [2006] EWCA Civ 878 interpreted domestic 

legislation in accordance with section 3 HRA to ensure it is Convention compliant rather than 

making a declaration of incompatibility or other. Webster was not carrying out a new exercise 

as Clayton demonstrated that section 97 of Xren Act 1989 was not Convention compliant.  

 

38. In Clayton, the Court of Appeal held: 

 

58. In my judgment section 97(4) cannot be construed in this restrictive way. 

In Clayton v Clayton [2006] EWCA Civ 878, [2006] 3 WLR 599, the Court of Appeal 

held that the effect of section 3 of the Human Rights Act 1998 was to require section 

97 to be read in a Convention-compliant way, because section 97 constitutes a 

specific restriction on the media's rights under Article 10. In the same way, section 

97(4) must likewise be construed in a Convention-compliant way, not limiting the 

occasions on which section 97(2) is dispensed with to those where the welfare of X 

requires it but extending it to every occasion when proper compliance with the 

Convention would so require. In other words, the statutory phrase "if... the welfare 

of X requires it" should be read as a non-exhaustive expression of the terms on 

which the discretion can be exercised, so that the power is exercisable not merely if 

the welfare of X requires it but wherever it is required to give effect, as required by 

the Convention, to the rights of others. This is a process of construction which in my 

judgment comfortably satisfies the criteria identified in Ghaidan v Godin-

Mendoza [2004] UKHL 30, [2004] 2 AC 557, and which is therefore required by 

section 3. 

 

39. In Sheldrake v DPP [2004] UKHL 43, the principles in Ghaidan v Godin-Mendoza [2004] 

UKHL 30 were adopted and applied, as follows: 

 

i. First, the interpretative obligation under section 3 is a very strong and far reaching one, 

and may require the court to depart from the legislative intention of Parliament.  

ii. Secondly, a Convention-compliant interpretation under section 3 is the primary remedial 

measure and a declaration of incompatibility under section 4 an exceptional course.  

iii. Thirdly, it is to be noted that during the passage of the Bill through Parliament the 

promoters of the Bill told both Houses that it was envisaged that the need for a 

declaration of incompatibility would rarely arise.  

iv. Fourthly, there is a limit beyond which a Convention-compliant interpretation is not 

possible … In explaining why a Convention-compliant interpretation may not be possible, 

members of the committee used differing expressions: such an interpretation would be 

incompatible with the underlying thrust of the legislation, or would not go with the grain 

of it, or would call for legislative deliberation, or would change the substance of a 
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provision completely, or would remove its pith and substance, or would violate a cardinal 

principle of the legislation. All of these expressions, as I respectfully think, yield valuable 

insights, but none of them should be allowed to supplant the simple test enacted in the 

Act: "So far as it is possible to do so …". While the House declined to try to formulate 

precise rules (para 50), it was thought that cases in which section 3 could not be used 

would in practice be fairly easy to identify. 

 

40. The Father’s challenge to Webster is based on the fourth principle. The first three principles 

make clear that it is an unusual and exceptional course of action to declare a statute 

incompatible and unable to be remedied under section 3 HRA. With respect to the fourth 

principle, the Mother does not agree that it is not possible to interpret section 97(4) in a 

convention compliant way. The “main thrust of the legislation” is to protect X. The decision 

in Webster does not abrogate from that intention and allows the courts to continue to do so. 

The difference is that X’s welfare is balanced against the Article 8 and 10 rights of others in a 

way that the HRA envisaged that statutes would be retroactively interpreted.  

 

41. The Father quotes the cases of Re S (Minors)(Care Order: Implementation of Care Plan 

[2002] 2 A.C.291 where the Supreme Court overruled the Court of Appeal imposing a new 

procedure and duties upon a Local Authority within care procedures as going beyond the 

remit of section 3 HRA and R (Anderson) v Secretary of State for the Home Deptartment 

[2003] 1AC 837, which involved the delineation of powers between the Home Secretary and 

the Parole Board. 

  

42. Both cases can be distinguished as they were concerned with the delineation of powers 

between statutory bodies. That is quite different to the current case where Munby J’s 

convention-compliant interpretation deals only with the discretionary power of the court to 

balance competing Convention Rights with those of the welfare of X. Something that comes 

well within the ambit of section 3 HRA. 

 

43. The Father further contends that Webster cannot be followed as Munby J relies on comments 

made in Clayton that were obiter dicta, which was definitively rejected by Munby J in 

Webster. In the Clayton case Wall LJ accepted Mr Price’s submissions which included at 

paragraph 97(5):- 

 

In the instant case, Mr. Price advanced six arguments in support of his submission that CA 

1989, section 97(2) must be construed as prohibiting the identification of children 

… 

(5) This point is reinforced by consideration of CA 1989, section 97 (4), which 

permits the court to lift the prohibition ‘if satisfied that the welfare of X requires it’. This 

subsection must be construed as permitting the court to lift the prohibition where ECHR 

Article 10 requires it. Nevertheless, it is difficult to see that the draftsman would have 

omitted to include express reference to wider considerations than the interests of the 

Judgment if the prohibition on publication goes beyond the currency of the proceedings.  

 

44. This is not obiter, but an essential rung of the argument, reinforcing the ratio decision. 

Equally, Wall LJ accepted the arguments put forward in paragraph 100:-  
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100. Mr. Jubb, in his skeleton argument, conducted a careful analysis of all the cases in 

which CA 1989, section 97 has been mentioned. He agreed that there had been no detailed 

judicial consideration or construction of the section. It does little justice to Mr. Jubb’s 

erudition and careful analysis to cite only his conclusion. However, that conclusion was 

that Mr. Price is correct in his submission that the prohibition referred to in CA 1989, 

section 97 ends when the proceedings are concluded; alternatively, if that is not the correct 

construction, the section should be construed, in compliance with HRA 1998, section 3 so 

as to permit the court to dispense with the prohibition on publication where the right of free 

expression under ECHR Article 10 requires it. The purpose of CA 1989, section 97 is to 

protect the privacy of X in question during the proceedings. Once the proceedings have 

been determined, and the court is no longer engaged, the section ceases to have any effect.  

45. It should be noted that Wall LJ accepted the argument that the entirety of section 97 (and not 

limited to section 97(2) that Clayton was engaged with) should be construed so as to permit 

the court to dispense with the prohibition on publication under Article of the ECHR. This is 

quite explicit and forms part of the ratio of the case. 

Ground 3: Whether the learned Judge erred in law by giving precedence to Article 10 over 

Article 8 when undertaking the balance exercise between the two articles 

 

46. The Father quotes the case of Von Hannover v Germany (No2) (2012) 55 E.H.R.R. in trying 

to draw a distinction between politicians in the exercise of their official functions and 

reporting details of the private life of an individual who does not exercise such functions.  

 

47. That is a mischaracterisation of that case which dealt with photographs taken of the Monaco 

Royal Family being used in a variety of newspaper articles. The court observed at paragraph 

117:- 

 

“.. that in applying its new approach the Federal Court of Justice found that as neither the 

part of the article accompanying the photos of the applicants’ skiing holiday nor 

the photos themselves contained information related to an event of contemporary society, 

they did not contribute to a debate of general interest. The Federal Court of Justice found 

that the same could not be said, however, with regard to 

the information in the articles about the illness affecting Prince Rainier III, the reigning 

sovereign of the Principality of Monaco at the time, and the conduct of the members of his 

family during that illness. In the Federal Court of Justice’s opinion, that subject qualified 

as an event of contemporary society on which the magazines were 

entitled to report, and which entitled them to include the photos in question in that 

report as these supported and illustrated the information being conveyed. 

 

48. The photos that were not allowed to be published were for entertainment value only and had 

nothing to do with the family’s official function. This is a very different situation to the 

current case. First, we are deciding whether findings of rape, domestic abuse and CCB are in 

the public interest as opposed to holidays in Switzerland. Second, the Father was a public 

figure who at the time of perpetrating the abuse was an MP and a Minister in the government. 

The Father was an elected representative and should be accountable for his behaviour during 

his time in office.  
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49.  The Father was also vocal in his support for victims of child abuse and campaigned for 

compensation for them. He said in a speech in the House of Commons: 

 

“People come to this House for many reasons—to deliver Brexit, to fight racism, to 

champion social justice, to reform Parliament—but I am sure that everyone in the 

House, from all parties, comes here to help the victims, the vulnerable and those with 

the least voice, and there can be fewer in our society more in need of our help than the 

victims of crime, and in particular victims of child sexual abuse.” 

and 

 “I hope that other people who see this debate or read my testimony will think about 

coming forward and speaking out about their abuse and the trauma they have 

suffered.” (Hansard Volume 657: debated on Tuesday 26 March 2019) [emphasis 

added] 

 

50. The Father also campaigned for Women to be elected to the House of Commons and to 

encourage girls and women into STEM training. The Father also supported the “Upskirting 

Bill” making upskirting a criminal offence. Yet he was exposed in the Daily Mirror for sexting, 

“I want to be able to lift your skirts over dinner and show my friends”. It is not merely the 

private life of the Father which is in issue but his power as an MP and a Minister of the 

government, dealing with matters of public interest and advocating policy and legislation for 

others to follow whilst clearly falling far short of those standards himself. Thus, this is not 

publication as per Von Hannover for entertainment value. The Father was in a position of 

power as an MP, advocating for women’s rights and victim’s rights, likely meeting and advising 

vulnerable victims who were his constituents. It is in the public interest for people to know 

about their present and past elected representatives. The Judge was right to conclude, “the mere 

fact [Father] was an MP, let alone a Minister, means there is a strong interest in the public” 

knowing [§48] and the material “put into the public domain by Father is materially inconsistent” 

with the judge’s findings [§47] and thus there is a “strong article 10 right in the media setting 

the record straight” [§48 and 49]. In Campbell v Mirror Group Newspapers [2004] 2 AC 457, 

Lady Hale held, “The press must be free to expose the truth and set the record straight” [151] 

and “This includes revealing information about public figures, especially those in elective 

office, which would otherwise be private but is relevant to their participation in public life” 

[148]. The Judge said, “there is, in my view, an important Article 10 consideration in the public 

seeing the judgment such as this, where a powerful man is held to account in respect of abuse 

of his female partner” [§51]. 

 

Ground 4: Erring in law by publishing a finding of rape in circumstances where X will be 

identified 

 

51. The Father’s submissions in respect of this ground of appeal are abusive. The submissions show 

the Father’s lack of insight into his behaviour, his ignorance of the harm and pain caused to the 

Mother and to X and they show acutely the risk of harm that he poses to X in inculcating  

.  

 

52. The Father states that: 
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a. The allegation of rape was not first or formally included into the Mother’s “much 

reduced Scott Schedule” [§54]. 

b. The allegations of rape were “generalised” [§54]. 

c. The “generalised allegation is one of multiple acts of rape over an undefined period” 

[§54].  

d. The Judge’s reasoning, “has serious implications for the soundness of learned Judge’s 

decision to publish the rape finding” [§54]. 

e. “A general finding of one rape on a date unknown was added to the Schedule of 

Findings at the conclusion of her Judgment” [§55]. 

 

53. First, the Father is wrong. The Judge did not make a general finding of “one rape”. The Judge 

found multiple rapes throughout the marriage. 

 

6.45  I accept that Kate Griffiths  proved in her oral evidence to me and I find 

confirmed by  Andrew Griffiths  responses that he did rape her when sexual 

intercourse took place when he had already penetrated her when she was asleep.  

He told the court he accepted he may have attempted to arouse her while she 

was sleepy – which I felt corroborative. I have been referred to the concepts of 

consent shared by the criminal and civil legal jurisdiction.  The difficulty of 

submission rather than consenting to sexual intercourse  is  a complex one.  

However unconscious the question of consent cannot arise  

 

 

 

 

 

 She describes crying as this happened 

and his never apologising or recognising what he had done.  Sometimes she said 

she would grit her teeth and let him get on with it.  On others he would stop. 

Indeed on occasion he would be cross and kick her out of bed.  She was I find 

humiliated by this. I accept she was unable to date the occasions when this took 

place or the number of times.  Over the years of their relationship this omission 

did not seriously concern me.   

 

54. The scott schedule states, “on a number of occasions the Applicant raped the Respondent by 

inserting his penis into her while she was asleep – Proved”.  

 

55. In this, the Father now tries to undermine the findings of HHJ Williscroft without ever having 

sought to appeal them. In fact, it is understood, that the Father has told the guardian that he is 

remorseful14 and respects the Judgment, this is a far cry from the submissions that he has put 

forward to the Court of Appeal where he has actively undermined the integrity of the findings 

 
14 Father attempted to undermine the Mother post-separation, after the fact-finding judgment by sending her 

messages repeatedly in/around December/January 2021 saying how he “misses” her and he will “always love 

her” and suggesting they reconcile, which the Mother found extremely distressing and triggering. The 

guardian’s analysis: 11. Ms Griffiths has vocalised that she remains fearful of Mr Griffiths and feels re 

traumatised by contact with him. He minimised the impact of his messages. This aligns with the findings made 

about him in the judgment. HHJ Williscroft described the Father’s gaslighting of Mother,  “[F’s]… constant 

diminishing of her by describing her as exaggerated and theatrical in court and in his evidence, was I consider 

part of this” (para 4.4). 
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made – and minimised the impact of the rapes on the Mother and failed to comprehend the 

relevance of these findings upon safe contact between him and X. 

 

56. The Father complains that the rape allegation was not formally included in the Scott Schedule 

and it was raised late. The Judge in the judgment states at §35 that the Ministry of Justice’s 

Harm Report referred to the “significant barrier to victims raising allegations of domestic abuse 

being a limited understanding within the legal system”. In fact the Judge found at para 6.25-

6.26 that the Mother :- 

 

“… did not at the start tick the box alleging sexual abuse but I consider like many survivors 

she did not want to make such allegations, and in reality she was forced to by the Fathers 

response to her claims of physical abuse saying “I didn’t think he would stoop so low as to 

mention the sexual side of our relationship.”  She is not unusual in this.  She told the court the 

Father had told her she would not be believed as he was an MP.  He said that he had done this 

“to put into perspective “their relationship when she complained of his behaviour as her 

statement “gave a false impression of the relationship we had.” 

 

What the position is or was and 

Kate Griffiths allegations of rape when asleep was then raised later in proceedings, as a 

clear response to his statement   Most people would not choose to air such issues in the court 

arena of course and it does not surprise me that she did not, though it is clear she raised with 

Cafcass discomfort about their sexual life.   

 

57. The Father refuses to accept the findings of the fact-finding hearing, did not appeal them and 

now seeks to undermine them in the wrong forum causing further harm and abuse. These claims 

have no part to play in this appeal and such an approach is an abuse of process. It is the measure 

of the man that the Father did not recognise at the time of perpetrating the abuse, at the time of 

the fact-finding hearing or now, the trauma and humiliation that he inflicted on the Mother.  

 

58. The Court of Appeal in H-N and others held that Scott Schedules can hinder a complainant’s 

case particularly where a pattern of coercive and controlling behaviour is alleged.  Scott 

Schedules, the Court of Appeal said, fail to reveal “the cumulative impact” of coercive control 

upon its victims (¶ 44-45). It is therefore a credit to HHJ Williscroft that prior to the judgment 

being published, she had already got the measure of Scott Schedules and had indicated at the 

PTR on 14 October 2021 that she did not find Scott Schedules useful, she would focus on the 

narrative statements and the Scott Schedule did not need to be amended. The Father did not 

appeal this decision – nor did he attempt to persuade the Judge otherwise. 

 

59. The Judge was right to use the word “rape” as per §72 of H-N and others: 

 

Judges are not required to avoid using the word ‘rape’ in their judgments as a 

general label for non-consensual penetrative sexual assault; to do otherwise would 

produce a wholly artificial approach 

 

60. This is also not the first time that the Father has made submissions that invalidate the 

Mother’s experience of rape. The Father in his closing written submissions at the fact-finding 

hearing regarded the Mother’s allegations of rape as “a nuclear option to me [him] to abandon 

the case” (Para 6.46 of the Judgment). The Father’s view is that the Mother’s allegations were 
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merely a strategy. The Father appears not to accept the findings of the court or appreciate the 

gravity of his behaviour. This is consistent with his submissions in in his first skeleton 

argument before Lieven J at paragraph 36 where he states that he is concerned he “… would 

forever in the eyes of the press and all who read the reports be a rapist, and more than that, a 

rapist of  Mother. Note that this is in the eyes of others rather than himself. 

Relevance of the rape findings on contact 

61. Extraordinarily, the Father states that a finding of rape is not relevant to child arrangements and 

thus the risk posed by the Father to the Mother and X. He states: “This is particularly troubling 

as the learned Judge has ordered publication of a generalised finding of multiple counts of 

rape, despite the absence of a forensically sufficient inquiry into each and every allegation 

made and despite the absence of any forensic need insofar as it which relates to the original 

application in the family court” [§69(d)]. 

 

62. The Father further shows a complete misunderstanding of the issues in H-N and others. He 

states that it is difficult to understand how the rape finding is tethered to the Family Courts 

determination of Fathers Contact application with X.  

 

63. It appears that the Father is stating that the whole fact-finding hearing process has no relevance 

to child arrangement orders and thus PD12J should not apply particularly PD12J r 4:- 

 

Domestic abuse is harmful to children, and/or puts children at risk of harm, whether they are 

subjected to domestic abuse, or witness one of their parents being violent or abusive to the 

other parent, or live in a home in which domestic abuse is perpetrated (even if X is too young 

to be conscious of the behaviour). Children may suffer direct physical, psychological and/or 

emotional harm from living with domestic abuse, and may also suffer harm indirectly where 

the domestic abuse impairs the parenting capacity of either or both of their parents. 

 

64. This pattern of behaviour not only affects Mother but increases  anxiety and has a 

detrimental affect on X.    

  

  

 

 

 

 

 

 

 
65. The Judge in fact-finding hearing judgement says Domestic abuse “… matters because it effects 

the capacity of a parent directly and indirectly if handover arrangements are fearful and raises 

concerns often about the capacity of a parent who has been abusive to undermine the parent 

with care. 

 
15 Mrs Justice Lieven permitted the Mother to rely upon the psychotherapist’s letter at the PTA hearing as it was 

relevant evidence for the purposes of determining the issues in the appeal. 
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66. In Re W (Children) [2012] EWCA Civ 528 Black LJ (as she then was) said of Paragraphs 36 

and 37 of PD12J (then Paras 26 and 27): 

“15. One is left in no doubt by those paragraphs as to the matters that should be 

considered "in every case".  Harm which X has suffered as a consequence of violence 

that has been established and harm that X is at risk of suffering in the future must be 

considered, and the court must only make an order for contact if it can be satisfied that 

the physical and emotional safety of X and the parent with whom X is living can, as far 

as possible, be secured before, during and after contact.  Also in every case, the court 

has to consider the conduct of both parents towards each other and towards X, and in 

particular the effect of the domestic violence on the parent and child, the motivation of 

the parent seeking contact, the likely behaviour of that parent during contact and the 

effect on X, his capacity to appreciate the effect of past violence and the potential for 

future violence on the other parent and child, and his attitude to his past violent conduct 

and capacity to change and behave appropriately.” 

 

67. The findings of rape are relevant to contact with X as are the findings of domestic abuse and 

CCB. The fact is that the publication of a finding of rape, whilst it may impact X to a degree 

(more on that below), the impact on the Father will be significant and it is this that the Father 

is trying to avoid. He used X as a shield. This is not to do with X’s Article 8 rights but his own, 

which he has not relied upon. 

 

68. The Father repeats his assertion that the Judge did no analysis regarding the publication of a 

rape finding against him on the grounds that X’s welfare “required it”. As already established 

– this is not the fundamental question. What the learned Judge was bound to do was to balance 

X’s right to privacy against the other Article 8 and 10 rights in play. 

 

69. The findings of HHJ Williscroft are inextricably linked to welfare arrangements for X 

especially in a context where the Father wholly fails to recognise and address his abusive 

behaviour. Lady Justice Butler-Sloss said in Re L (A child) (Contact: Domestic Violence) & 

Ors [2001] FLR 260, domestic violence in itself as a matter of principle cannot constitute a bar 

to contact, however it is one factor in the difficult and delicate balancing exercise of the court’s 

discretion.  “In this context, the ability of the offending parent to recognise his past conduct, 

be aware of a need to change, and make genuine efforts to do so, will be likely to be an 

important consideration.”  

 

70. Rape, domestic abuse and CCB can result in an order for no contact. To suggest that the multiple 

rapes of the Mother are not relevant to the risk that he poses to X shows the ignorance of the 

 

  

 

71. In the general guidance case of H-N and Others [2021] EWCA Civ 448, the Court of Appeal 

held: 

31. A pattern of abusive behaviour is as relevant to X as to the adult victim. X can be 

harmed in any one or a combination of ways for example where the abusive 

behaviour:  
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i) Is directed against, or witnessed by, X; […] 

iv) Risks inculcating, particularly in boys, a set of values which involve treating 

women as being inferior to men. 

72. It can also risk inculcating X with a set of values that see , 

 Unfortunately, H-N and Others does not address the 

relevance of findings of domestic abuse on contact arrangements.  

73. The imperative of understanding his own culpability is particularly important with regard to the 

finding of rape. There have been a number of cases in the criminal courts dealing with the 

particular vulnerability of sleeping/unconcious victim of rape. Dr Jess Taylor from Victim 

Focus researched sexual assault and rape whilst women are sleeping and found that 40% of the 

women surveyed had been sexually assaulted whilst sleeping. 

 

74. R v Richard George Byrne & R  v Simon Cash [2020] Nica 16: 

[21] In each of these cases the trial judges recognised the vulnerability of each of the 

victims. In Byrne the victim was asleep when she was attacked. We accept that the 

offence of digital penetration is aggravated by the vulnerability of the victim if she is a 

woman asleep alone in a friend’s bed at the time of the assault. We consider that R v 

Bunyan [2017] EWCA Crim 872 strongly supports the conclusion. The submission 

made to the contrary is unarguable.  

75. The Father’s behaviour was thus particularly egregious as the Mother was asleep and in the 

same bed as the Father, her husband. The Father completely destroyed an element of trust in 

their relationship and sought complete control but has not recognised that his behaviour was in 

any way wrong or that it has implications for X. 

  

76. The Judge commented in her Judgment of Facts [6.1] that the Father’s evidence at the fact-

finding hearing “…felt like a politician responding to debate or questioning. The effect … was 

to deflect providing the simple answer required which he understood might not have reflected 

well on him. It also I consider reflected a powerful person comfortable in a challenging setting 

which is relevant to consider the power imbalance in their relationship…” The Father’s 

submissions reflect the Judge’s assessment of his character. 

 

Ground 5: Whether the learned Judge erred in law in assessing X’s Art 8 rights: 

(i) by failing to assess the best interests of X as a primary consideration in accordance 

with the approach of Lord Hodge in FZ (Congo) v Secretary of State for the Home 

Department [2013] 1 W.L.R.3690  

 

77. The Father quotes Lord Hodge in the Case of FZ (Congo), a judicial review and appeal 

following rejection of an asylum application. This is not directly applicable to Children Act 

matters and not necessarily appropriate for the learned Judge to have slavishly followed the 

steps applied in this case. However, Lord Hodge, at paragraph 13, adds to the 7 principles 

quoted by the Father as follows:- 
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We would seek to add to the seven principles the following comments. First, the decision-

maker is required to assess the proportionality of the interference with private and family 

life in the particular circumstances in which the decision is made. The evaluative exercise in 

assessing the proportionality of a measure under article 8 ECHR excludes any “hard-edged 

or bright-line rule to be applied to the generality of cases”: EB (Kosovo) v Secretary of State 

for the Home Department [2009] AC 1159, per Lord Bingham at para 12. Secondly, as Lord 

Mance pointed out in H(H) (at para 98) the decision-maker must evaluate X’s best interests 

and in some cases they may point only marginally in one, rather than another, direction. 

Thirdly, as the case of H(H) shows in the context of extradition, there may be circumstances 

in which the weight of another primary consideration can tip the balance and make the 

interference proportionate even where it has very severe consequences for children. 

 

78. In the current case the Mother and the guardian do not submit that interference in X’s Article 

8 rights would have very severe consequences for X. However, it is instructive that even if 

that were the case the court is still bound to balance other primary considerations. 

 

(ii) by failing to apply the principles of the European Court of Human Rights relevant to 

contact disputes, as required by s2(1) of the HRA 

79. The Father claims that the court cannot order publication as it is required to maintain the 

relationship between F and X above all other rights and that the publication of the judgment 

will disrupt that relationship.  

 

80. The Judge held: 

57. “The findings will have a very material impact on X’s contact with the Father, 

and doubtless with their on-going relationship. However, that is not a product of 

publication, but rather of the Father’s behaviour as found by the Judge”. 

 

81.  The ECtHR cases that the Father quotes are concerned with the adoption; care and potential 

abduction of children. Whilst the Grand Chamber in recognised in Strand Lobben v Norway 

(application no. 37283/13) [217] that a broad consensus exists in decisions concerning 

children that their best interests are paramount – this does not amount to law and the court 

recognised even in these most serious and sometimes life-threatening cases that there has to 

be a balancing of rights exercise. In Jansen v Norway (application no. 2822/16) the court 

particularised the principles to be applied as follows:- 

  (a)  General principles 

202.  The first paragraph of Article 8 of the Convention guarantees to everyone the right to 

respect for his or her family life. As is well established in the Court’s case-law, the mutual 

enjoyment by parent and child of each other’s company constitutes a fundamental element of 

family life, and domestic measures hindering such enjoyment amount to an interference with the 

right protected by this provision. Any such interference constitutes a violation of this Article 

unless it is “in accordance with the law”, pursues an aim or aims that is or are legitimate 

under its second paragraph and can be regarded as “necessary in a democratic society” (see, 

among other authorities, K. and T. v. Finland [GC], no. 25702/94, § 151, ECHR 2001-VII; 

and Johansen, cited above, § 52). 
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203.  In determining whether the latter condition was fulfilled, the Court will consider 

whether, in the light of the case as a whole, the reasons adduced to justify that measure were 

relevant and sufficient for the purposes of paragraph 2 of Article 8 (see, among many other 

authorities, Paradiso and Campanelli, cited above, § 179). The notion of 

necessity further implies that the interference corresponds to a pressing social need and, in 

particular, that it is proportionate to the legitimate aim pursued, regard being had to the fair 

balance which has to be struck between the relevant competing interests (ibid., § 181). 

82. This accords with the principles of Re S (Identification: Restrictions on Publication) [2004] 

UKHL 47 [2005] 1 FLR 591 that the learned Judge cited in her judgment which can be 

summarised as follows:- 

 

a. Neither Article 8 nor Article 10 have precedence over each other. 

b. Where the two articles are in conflict an intense focus on the comparative importance 

of the specific rights being claimed is necessary. 

c. The justification for restricting each right must be considered. 

d. Proportionality. 

 

83. This was followed in Re J (Reporting Restriction) [2014] 1 FLR 531 where the court at [22] 

further elucidated that within the balancing exercise, X's best interests are not paramount but 

rather are a primary consideration. Those best interests must accordingly be considered first, 

although they can be outweighed by the cumulative effect of other considerations.  

 

84. This was confirmed in the President’s Guidance as to Reporting in the Family Courts of 

Oct 2019 at paragraph 14 (cited in the Father’s position statement):- 

 

…Seventh, having considered the relevant evidence and submissions the court should 

conduct the balancing exercise between privacy and transparency by balancing ECHR, 

Article 8 and Articles 6 and 10 and by having regard to the best interests of any child as a 

primary consideration.  

 

This is the balancing exercise that the learned judge undertook in her judgement in detail 

and with care and accords with the approach of the ECtHR and long established precedent 

of the English Courts. 

 

(iii) Failing to apply the correct test when assessing the impact of publication on X’s Article 

8 rights. 

 

85. The Father makes the assumption that the world will be cruel to X because of the findings of 

abuse and rape against the Father. This is not necessarily the case. There is now a greater 

openness about domestic and sexual abuse and the impact that this has on its victims and 

families of the perpetrator. The #MeToo movement; high profile prosecutions and multiple 

story lines in TV and radio dramas have given the general public a greater understanding of 

CCB and the type of abuse that goes on behind closed doors and within families. Whilst this 

does not minimise the efforts that the Mother and others will need to undertake to manage the 

way X receives information about the Father (including the Sexting scandal), the picture that 

the Father paints of “these people” and a malevolent world persecuting X because of the 

Father’s behaviour is unfounded speculation. The description better fits the reception that the 
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Father expects himself if the judgment is published and that issue is not part of these 

proceedings. The Father has not relied on his own Article 8 rights. 

 

86. In the cases of Murray v Express Newspapers [2009] Ch 481 and Weller v Associated 

Newspapers [2016] 1 WLR 1541 cited by the Father, the issue was whether children of 

famous people in public places going about their private lives had an expectation of privacy 

against photographers publishing photographs of them. That is why the issue as to the 

expectation of privacy was an issue and dealt with in some detail in those judgments. That is 

not the case here and contrary to the Father’s position, the learned Judge at paragraph 55 

explicitly recognised X’s Article 8 rights and thus recognised X’s reasonable expectation of 

privacy.   

 

87. The Judge in then considering X’s age as to the impact on , was carrying out the 

balancing exercise as per Murray para 39-41:- 

39. It is important to note that so to hold does not mean that X will have, as the judge puts 

it in [66], a guarantee of privacy. To hold that X has a reasonable expectation of privacy is 

only the first step. Then comes the balance which must be struck between X's rights to 

respect for his or her private life under article 8 and the publisher's rights to freedom of 

expression under article 10. This approach does not seem to us to be inconsistent with that 

in Campbell, which was not considering the case of a child. 

40. At a trial, if the answer to the first question were yes, the next question would be how the 

balance should be struck as between the individual's right to privacy on the one hand and the 

publisher's right to publish on the other. If the balance were struck in favour of the individual, 

publication would be an infringement of his or her article 8 rights, whereas if the balance 

were struck in favour of the publisher, there would be no such infringement by reason of a 

combination of articles 8(2) and 10 of the Convention. 

41. At each stage, the questions to be determined are essentially questions of fact. The 

question whether there was a reasonable expectation privacy is a question of fact. If there 

was, the next question involves determining the relevant factors and balancing them. As 

Baroness Hale put it at [157], the weight to be attached to the various considerations is a 

matter of fact and degree. That is essentially a matter for the trial judge. 

 

88. In taking account of the age of X, and considering time before X would be aware of the 

Judgment if published, the Judge was balancing the impact of an interference in X’s Art 8 

rights and the proportionality of that impact. This is in line with the Re S criteria as above. As 

per Baroness Hale – this is essentially a matter for the trial judge. Further, Sir Anthony Clark 

MR in Murray at para 38 held:- 

Subject to the point we made earlier that we do not share the judge's view that the 

proceedings are artificial, we agree with the approach suggested by the judge in that 

paragraph. Thus, for example, if the parents of a child courted publicity by procuring the 

publication of photographs of X in order to promote their own interests, the position would 
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or might be quite different from a case like this, where the parents have taken care to keep 

their children out of the public gaze. 

89. The Father has already brought X into the public domain. The Father made a suicide attempt 

which was reported in the newspapers. In the Times 4 November 2018 it was reported that “He 

says thoughts of Kate and X helped to save him from killing himself.” In fact, HHJ Williscroft 

found in paragraph 6.21 of her judgment, “I considered his attempt to blame his second suicide 

attempt on her [the Mother] refusing Christmas contact an example of continuing coercive 

behaviour.” A photograph of X has also been published in connection with the Father’s 

previous position. He used his family to promote himself as a loving family man. Yet at the 

same time findings were made that he was physically abusive and engaged in CCB when the 

Mother was pregnant ( ), he was verbally abusive to X when X was a few weeks old 

.  

 

90.  

 

 

 

 

 

 

 

91. The Father was not concerned to put the most private information about X into the public 

domain to promote his career, no matter the harm that might have caused X. As the Judge 

held, “those problems are not primarily a consequence of publication of the Judgment, but 

rather of the Father’s behaviour and the fact that some of that is already known publicly” 

[§27]. 

 

92. The Judge carefully considered the impact on X [§28-31]. 

 

(iv) The absence of any mitigation measures in respect of the adverse consequences of 

publishing the judgment 

93. In the case of Southend BC v CO [2017] EWHC 1949 (Fam) the Court held at paragraph 

25:-  

In the circumstances, in each case the impact on X of publication must be assessed by 

reference to the evidence before the court rather than by reference to a presumption that 

publication will be inevitably harmful to X (see also R v Robert Jolleys, Ex Parte Press 

Association [2013] EWCA Crim 1135 at [16] and PGS (Appellant) v News Group 

Newspapers Ltd (Respondent) [2016] UKSC 26 at [73]). 

And at paragraph 30:- 

Within this context, the court will require clear and cogent evidence on which to base its 

decision. Some of the evidence on which the requisite balancing exercise is undertaken will 

necessarily involve a degree of speculation (Re W (Children)(Identification: Restrictions on 
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Publication) [2006] 1 FLR 1) although there comes a point where evidence is not merely 

speculative but pure speculation (Birmingham City Council v Riaz and others [2014] 

EWHC 4247 (Fam)). 

94. As the Father’s behaviour in the sexting scandal is already well known in his locality and 

nationally the Father could have brought evidence to show whether that had caused any harm 

to X. Not everyone would have been satisfied by the explanation given by the Father in the 

press that such behaviour was due to mental health issues. The Father has not brought any 

evidence presumably because there is none. 

 

95. In conjunction with this, the Mother has already spoken out about domestic abuse she has 

suffered in her campaigning literature as an MP. No doubt, there will be those who will 

speculate whether the Father was involved considering they were married for a long period 

and the scandal already surrounding him, and will speculate as to the degree of harm suffered 

by the Mother. Indeed “these people” as the Father characterises them might even speculate 

as to whether harm was caused to X.   

 

96. The Father criticises the Judge’s findings at paragraph 57 stating that the impact on X will be 

it appears solely due to the publication of the judgment and not the findings. This is highly 

unrealistic and speculative. It is unlikely that F’s behaviour will not have an impact and that 

the behaviour of one’s own father would not be the focus of X’s mind. As the Guardian 

submitted, “Preventing publication will not prevent the possibility that X’s relationship with 

the Father may change as a consequence of his behaviour when is older” (§21 of the 

Guardians second submission).  

 
97. No doubt there will some impact on X but as Munby J (as he then was) says in paragraph 59 

of the Webster case:-  

 

Section 97(4) has to be read as permitting the court to dispense with the prohibition on 

publication in section 97(2) where the right of free expression under Article 10 or other 

Convention rights require it. To do otherwise would … place X’s interests on a pedestal in 

a way which is incompatible with the Convention.  

 

Dr Charlotte Proudman 

 

Goldsmith Chambers 

 

30 September 2021 
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